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THE INTEREST OF PUBLIC UTILITY RATEPAYERS 
IN DEPRECIATION 


TATEMENTS are often made that on their face seem so self- 
evident that without examination they are accepted as axio- 
matic. Such has been the formula of Smyth v. Ames* that “the 
basis of all calculations as to the reasonableness of rates to be 
charged by a corporation maintaining a highway under legislative 


sanction must be the fair value of the property used by it for the 
convenience of the public.” *? This seems so eminently fair, though 
it has proved preéminently hazy, that it has been quoted thou- 
sands of times without consideration of the consequences of fol- 
lowing that star, or perhaps better ignis fatuus, as a guide.® 


Another of these “ self-evident ” statements, of more imme-— 


diate importance for this discussion, is found in Knoxville v. Knox- 
ville Water Co. The Court, in refusing to fix the value of a plant 
as though its parts were new, said: ‘“‘ A water plant, with all its ad- 
ditions, begins to depreciate in value from the moment of its use.” ° 
This seems so in accord with every man-made thing in this transi- 
tory world as to be beyond argument. It has been cited hundreds 
of times. From it grew the valuation formula, cost-of-reproduc- 
tion-less-depreciation. And yet many of its implications as to 


1 169 U.S. 466 (1898). 

2 Id. at 546. 

> But see criticism of Mr. Justice Brandeis, in Missouri ex rel. Southwestern 
Bell Tel. Co. v. Public Service Comm., 262 U. S. 276, 290, 301, n.13 (1923). See 
also Goddard, Fair Value of Public Utilities (1924) 22 Micu. L. Rev. 652, 657, 784. 

# 212 U. S. 1 (1909). 5 Id. at 13. 
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value have been questioned many times, doubted sometimes even 
by the Supreme Court itself.° 

A recent writer has said: “ No subject in the whole range of 
public utility regulation has caused so much controversy as that 
relating to the proper treatment of depreciation.” * Textbooks 
have been devoted to it, engineering societies have discussed it and 
reported on it, the Interstate Commerce Commission, in 1926, 
after two years study required 117 pages to discuss Depreciation 
Charges of Telephone and Steam Railroad Cos.* This occasioned 
so much disturbance that orders were suspended for a further 
study which resulted in 150 pages of further discussion in 1931.° 
Yet, strangely enough, the law reviews, in which valuation has 
been so much considered, have published little except case notes on 
this very disputable matter, and such articles as have appeared 
have often, not always, been written by officers or attorneys of 
public utilities.*° 

‘Depreciation has had much attention from the point of view of 
the accountant, the engineer, the lawyer, the economist, and the 
investor; from that of the utility, the court, and the commission; 
of the idealist and the realist, the theoretical expert and practical 
manager. Not often has there been a report on depreciation as it 
affects the ratepayer who pays the bills that enable the plant to 
live, take nourishment and grow. This interest of the ratepayer 
is the object of the present study. 


I 


Consideration of the cases lends much force to the view of a re- 
cent writer ** that the method of caring for depreciation is a matter 


6 See Mr. Justice Butler, in McCardle v. Indianapolis Water Co., 272 U. S. 400 
(1926): “The present cost of constructing the plant, less depreciation, if any, is 
a fair measure of the value of the physical elements of the property.” Jd. at 411. 
What did he mean by “ if any ”? ; 

7 2 Spurr, Gumpinc PRINCIPLES OF PUBLIC SERVICE REGULATION (1925) 238. 

8 118 I. C. C. 295-411. 9 177 I. C. C. 351-500. 

10 For one exception, see Bonbright, Depreciation and Valuation for Rate Con- 
trol (1927) 27 Cor. L. Rev. 113. 

11 See Ryall, The Real Significance of the Baltimore Railways Case (1930) 28 
Micu. L. Rev. 789. For a clear but brief review of the depreciation cases, see 
Baver AND Pustic Urmiry VALUATION FoR PuRPOSES OF RATE CONTROL 
(1934) c. IX. 
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of management and not of law, and that the courts will allow the 
utility to determine what method it wishes to pursue. That seems 
to be true, but whatever method be permitted, the public has inter- 


ests and rights that require attention. In the United Railways 


case,'” which he was discussing, the public was obliged to pay rates 
to care for a depreciation reserve. The company contended this 
should be based on present high reproduction costs, an amount 
sufficient to replace used up parts, the commission that it was to 
provide a retirement allowance at the original cost: of the part. 
The difference made the proposed rates confiscatory in the view of 
the majority of the Court, fully compensatory according to the 
minority.** The public was keenly interested, not so much in the 
method, but in the basis for the depreciation reserve allowance, for 
it had to pay. It is interesting to note that at the very moment the 
decision was handed down price levels were on a decline that made 
the victory of the utility seem more like a defeat, for with present 
prices lower than cost the company would realize more from an 
allowance for retirement at original cost than from replacement at 
present price level. It is no part of this paper to point out the 
difficulty of determining and maintaining a proper allowance for 
reserve on a continually, and sometimes violently, rising or falling 
price level. 

Much of the conflict and confusion in consideration of depre- 
ciation takes its rise in the different definitions of depreciation.** 
Present in all discussions is the purpose to preserve the integrity 


of the investment. Parts wear out and must be replaced, others 


become obsolescent and, though still in good condition, must give 
way to more modern and efficient substitutes. This is part of the 
cost of rendering service and in some form should be paid for by 
the ratepayers. It may be that there is no one and only right 
method of providing for this. Certainly, it is difficult to spell out 
of the cases insistence on one more than another. Protagonists of 
the different methods have no difficulty in finding supporting de- 


12 United Railways & Elec. Co. of Baltimore v. West, 280 U.S. 234 (1930). The 
Court cited and approved Michigan Pub. Serv. Comm. v. Michigan State Tel. Co., 
228 Mich. 658, 200 N. W. 749 (1924), three judges dissenting. 

18 The long dissent of Brandeis, J., with Holmes and Stone, JJ., concurring, is 
notable. 

14 Riccs, DEPRECIATION OF PuBLIc UTILITY PROPERTIES (1922) 30; 2 SPURR, 
op. cit. supra note 7, at 240 et seq. 
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cisions. Some cases are cited as authority for several methods. 
Especially is this true of that pioneer depreciation case, Knoxville 
v. Knoxville Water Co.’* Verily that case is all things to all men. 
The truth seems to be that the courts have rarely insisted on a 
particular method, have accepted different ones. From the public 
point of view the important thing is that users shall not be charged 
more — they should not be charged less—than the amount 
needed to pay for the property used up to render the service. 
Where personal judgment must so largely be relied on to estimate 
depreciation, whether in the form of run down condition, or in loss 
of useful life, which according to another school of thought is de- 
preciation, there is an area of great indefiniteness and uncertainty. 
Different experts are wide apart in estimates, and the result is 
likely to be greatly influenced by the relative abilities of the ap- 
praising experts employed by the utilities and the public. Too 
often the most skilled are not in the employ of the public, for the 
utilities pay much better. Usually these payments and all rate 
controversy costs are charged to operating expenses to be paid by 
the public through rates. There is an irony in having to pay for 
the better services employed by your opponent. Under these cir- 
cumstances it is of great importance to the public that the guiding 
rules of the commissions and the courts be clear and that the real 
interests of the public in being required to pay no more than is rea- 
sonably necessary to secure the service shall be properly safe- 
guarded. Especially should rules guard against double payment 
for the same items of expense, and so far as possible, if under the 
decisions it be possible, there should be opportunity for proper ad- 
justment whenever experience shows that excessive or deficient 
allowances have been made in the past.** Under complicated ac- 


15 212 U. S. 1 (1909). See also Lincoln Gas & Elec. Light Co. v. Lincoln, 223 
U. S. 349, 363 (1912) ; Galveston Elec. Co. v. Galveston, 258 U. S. 388 (1922); In 
re Chesapeake & Potomac Tel. Co., 1 P. U. R. (N.s.) 346, 371 (Md. 1933); Inter- 
national Ry. v. Prendergast, 1 F. Supp. 623, 627 (W. D. N. Y. 1932), 1 P. U. R. 
(N.s.) 397, 403 (N. Y. 1932). As to depreciation allowance in the case of a bridge, 
see Clark’s Ferry Bridge Co. v. Public Service Comm., 291 U. S. 227 (1934). 

16 See 177 I. C. C. at 446. See also Pusiic Service Comm. or Wis. DEPRECIA- 
TION (1933) 157. But cf. Board of Comm’rs v. New York Tel. Co., 271 U. S. 23 
(1926), with the later and better cases of Los Angeles Gas & Elec. Corp. v. Railroad 
Comm., 289 U. S. 287 (1933), and Lindheimer v. Illinois Bell Tel. Co., 292 U.S. 151 


(1934). 
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countancy such double payment may easily be concealed, espe- 
cially since exact computation is impossible. 

Depreciation has been defined as loss of value, a subnormal or 
run down condition, and as equal to cost of replacement to restore 
to normal condition.*’ The Interstate Commerce Commission de- 
fines it as 


“ the loss in service value not restored by current maintenance and in- 
curred in connection with the consumption or prospective retirement of 
property in the course of service from causes against which the carrier 
is not protected by insurance, which are known to be in current opera- 
tion, and whose effect can be forecast with a reasonable approach to 
accuracy.” 18 


This definition was cited with apparent approval in Lindheimer v. 
Illinois Bell Tel. Co.,° the Court saying, “ Broadly speaking, de- 
preciation is the loss, not restored by current maintenance, which 
is due to all the factors causing the ultimate retirement of the prop- 
erty. These factors embrace wear and tear, decay, inadequacy, 
and obsolescence.” *° 

Under the first definition depreciation is measured by deferred 
maintenance, and repairs and replacements should be made from 
operating expenses as actually needed. Under the second, depre- 
ciation is loss of service life and would exist if there were no de- 
ferred maintenance. Under the first there is no occasion for a 
depreciation reserve, though there might be a limited reserve fund 
to care for retirement of certain large items, such as expensive 
bridges, or to even out exceptional or unforeseen charges in certain 
years. It assumes that in a large plant like a great railroad these 
charges will tend to equalize from year to year and hence there is 
no reason to provide a reserve based on theoretical service lives of 
various items or classes of items in service. Depreciation would 
be based, not on a theory as to service life and so-called experience 
tables, but on the actualities of experience. It is the method of 
meeting depreciation approved in general by the railroads, and gas 
and electric utilities.” 


17 RicGs, op. cit. supra note 14, at 29, 63. 

18 See 177 I. C. C. at 422. 

19 292 U.S. 151, 167 (1934). But cf. Mr. Justice Butler, concurring. Jd. at 176. 
20 292 U. S. at 167. 

21 See Webster, THEORETICAL DEPRECIATION; A MENACE TO THE PUBLIC AND 
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The second definition represents the conclusions of the Inter- 
state Commerce Commission after several years of study. It con- 
templates a depreciation reserve equal to loss of service life in the 
plant. It is approved and followed by the Bell Telephone Com- 
panies.”* . It has been justified by the Commission in very long opin- 
ions.** There is no intent here to discuss the merits of these two 
methods, or of other methods that have been suggested, but only to 
consider the interest of the public under either method. If they had 
no effect on the rate the user of the service must pay, he might leave 
the subject of depreciation entirely to management of the com- 
panies. If one is purchasing dry goods, he does not inquire how 
much the merchant has invested in the business nor how he meets 
his depreciation problem. The customer buys on his judgment as 
to quality, prices, and service as determined by competitive condi- 
tions. If the merchant adds to his store, or builds new, that is not 
reflected in a change of prices, or, if it is, the customer goes to 
another store. Not so with a public utility. Additions to the capi- 
tal account enter into the base on which the rates for service are 
established, the rates the customer must pay. He cannot go to a 
rival utility having a smaller investment. What gives to deprecia- 
tion its interest for the consumer are the facts (1) that the rates are 
affected by the rate base, and (2) that depreciation enters into 
determination of this base and also into operating expenses which 
the ratepayer must furnish.* 

Many public utility rate problems are made difficult by the as- 
sumptions of the courts that the properties are privately owned 
and therefore are subject to rules of law applicable to private 
property. Munn v. Illinois * made very clear the distinction be- 


THE INVESTOR (1920); CARTER AND RANSOM, DEPRECIATION CHARGES OF RAILROADS 
AND Pusiic Utitities (memorandum filed with the depreciation section of the 
Bureau of Accounts of the Interstate Commerce Commission). Preference for this 
method is sometimes due to a desire to make a better showing of earnings. Setting 
aside a reserve out of earnings may make the earnings very small or in the red, and 
floating of bonds or selling stock becomes difficult. Cf. Kansas City So. Ry. v. 
United States, 231 U.S. 423 (1913). 

22 The two views are stated and contrasted in 118 I. C. C. at 301. 

23 See 118 I. C. C. at 386, 394, and 177 I. C. C. at 382. See also Im re Adoption 
of Uniform System of Accounts, 3 P. U. R. (N.s.) 320 (N. Y. 1933); Smiru, Fair 
Rate oF RETuRN IN Pustic Utitity REGULATION (1932) 26, 55. 

24 Los Angeles Gas & Elec. Corp. v. Railroad Comm., 289 U.S. 287, 303 (1933). 

25 94. U. S. 113 (1876). 
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tween property that was juris publici and that which was juris 
privati. One whose business is private may take what rates he and 
his customers can agree upon.”° If the public wishes to pay his 
price, well and good, but not even the legislature may interfere 
with his charges, nor tell him how he shall conduct his affairs so 
long as he does not injure another in the use and enjoyment of his 
property. This doctrine, especially as to regulation of price, has 
been reiterated in recent years by the Supreme Court.” 


Very different is a business that is “‘ affected with a public in- © 


terest, it ceases to be juris privati only.’ . . . When, therefore, 
one devotes his property to a use in which the public has an inter- 
est, he, in effect, grants to the public an interest in that use, and 
must submit to be controlled by the public for the common 
good ”’.* In such case “ he is confined to take a reasonable com- 
pensation only for the use of ” such property. The public “ shall 
not be bound to pay an arbitrary, but a reasonable rent.” *® The 
basis for determining this “ reasonable rent.” the Court did not 
consider. In 1876 there was certainly no dream of the magnitude 
of the task ahead for the courts in the field of rate regulation. 
More than two decades later the many times cited case of Smyth 
v. Ames gave an authoritative, albeit a very indefinite, formula for 
fixing what Mr. Justice Harlan called the “ fair value ”, which is 
the basis of all calculations as to reasonable rates.*° This “ fair 
value ” is now more correctly called the “ rate base”. It serves 
our present purpose to note that he held that the utility can right- 


fully demand at the hands of the legislature “ such compensation 


for the use of its property as will be just both to it and to the 
public ”’.** 

Even then it was but dimly apprehended how this rate base was 
to be arrived at, but it had become clear that there must be one. 
This formula, much quoted but never fully followed, really 
amounted to saying that in ascertaining that “ value ” all matters 


26 See id. at 127, citing Lord Hale in De Portibus Maris. 
27 Tyson v. Banton, 273 U.S. 418 (1927) ; New State Ice Co. v. Lichnsanm, 285 
U.S. 262 (1932). But cf. Nebbia v. New York, 291 U. S. 502 (1934). 

28 94 U.S. at 126. 

29 Id. at 128, quoting Alnutt v. Inglis, 12 ‘East 527, 537, 541 (K. B. 1810). 
80 169 U. S. at 546. 81 [bid. 


bearing on what is fair to the company and to the public must be | 
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considered and “ given such weight as may be just and right in 
each case’. Is it too much to say that this might have meant that 
the rates, and the rate base as well, must be just and right to the 
utility and to the public, that when property was devoted to a pub- 
lic use neither rate nor rate base, the one no more than the other, 
was subject to the ordinary legal rules of private property? Pri- 
vate property law failed to meet these new probiems. Within the 
limit of reasonableness the legislature may fix the rates. Why not 
within this limit the rate base also? 

Well, the legislature did not do it. Through the newly created 
commissions the rates were attacked, but as to their very founda- 
tion, the property for the use of which the rates were paid, this 
rate base, commissions and courts as well floundered in seas of un- 
certainty. The legislatures with rare exceptions did nothing. The 
courts especially tried to apply to the rate base the yardstick by 
which the value of private property is measured. It could not be 
done, for it was soon recognized that market value controls private 
property, and in the case of private utilities this is dependent 
largely upon earnings. But public utilities have no market value, 
as the courts have consistently held; they are not bought and sold 
in the market.** Moreover, the earnings of public utilities are 
largely dependent on the rate base, not the rate base on the earn- 
ings. Speaking loosely, in the one case the rate fixes the value, in 
the other the value (so-called) fixes the rate. Why then should 
the property of the public utilities, any more than their earnings, 
have been treated on private property principles? If this differ- 
ence had been noted and the just and fair rule applied alike to rate 
and rate base, much of the vague and enormously expensive grop- 
ings in valuation proceedings might have been avoided and the 
relations between the public and the utilities might have been much 
improved with great benefit to both.** 

But the course followed has been otherwise. It has been held 
that the utilities, though public, are privately owned and are sub- 


82 With high finance and the entrance of holding companies there came to be 
a market for public utilities, but the courts and commissions found it neither normal 
nor healthy. The prices paid were fanciful. 

83 See Missouri ex rel. Southwestern Bell Tel. Co. v. Public Service Comm., 262 
U. S. 276, 290 et seqg., 301, n.13 (1923). See also Richberg, Value — by Judicial 
Fiat (1927) 40 Harv. L. Rev. 567; Goddard, The Evolution of Cost of Reproduc- 
tion as the Rate Base (1928) 41 id. 564. 
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ject for the most part to the ordinary legal incidents of private 
property. If the property has decreased in value, the company 
must bear the loss; if it has appreciated, the company is entitled to 
the gain. If no proper allowance has been provided by the com- 
pany for depreciation of the plant, the public cannot later be called 
upon to make good to stockholders and bondholders “ the errors in 
management which have been committed in the past.” ** On the 
other hand, what the company has collected from the ratepayers - 
is its property, and the public has no interest in it. If returns have 
been too little, the company must bear the loss; if more than a rea- 
sonable amount, it belongs to the company to use as it will and 
cannot be relied on to sustain future reductions in rates.*® 

As to a private business this is, of course, true, and under un- 
regulated rates the same would follow as to public utilities. In the 
absence of regulation the company may charge as it pleases and has 
no excuse to look to the public to make up past losses. Further, if 
the public has not questioned rates, it is hardly in a position to ask 
a study of past conditions with a view to taking from the company 
what without protest it has paid to the company. But there are 
now few unregulated rates, and the rates in force are necessarily 
based on estimates of future operation. If experience shows that 
the company has been compelled to accept rates that are too low, 
or the public to pay those that prove to be too high, is it not sound 
policy, and is it not constitutional, to require an adjustment to cor- 
rect the injustice? This will be later considered in connection with 
depreciation reserve. It is, perhaps, too late to expect the courts to 
recognize the same difference between public and private utility 
property in the matter of the rate base which they have recognized 
in the rate, but it would certainly simplify many troublesome 
utility problems and bring about fairer results if it could be done. 
This applies with especial force to many of the problems of depre- 
ciation. 

Assuming then that there is 4n ever present problem of deprecia- 
tion and that depreciation is part of the cost of giving the users 
public utility service, and therefore is a proper charge to be in- 
cluded in the rates, we are now prepared to ask, what interest has 


84 Knoxville v. Knoxville Water Co., 212 U. S. 1, 14 (1909). 
85 Board of Comm'rs v. New York Tel. Co., 271 U.S. 23, 31 (1932). 
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the public in the depreciation method adopted by the utility or in 
the fixing of the rate? 

Many methods have been offered,** most of them slight varia- 
tions of two, which may be called the deferred maintenance and the 
depreciation reserve methods. It will serve our purpose to con- 
sider only these two. We shall not set forth the merits or demerits 
of either. That has been ably done and at great length.** Which- 
ever one is adopted, we are here interested in discovering how, if at 
all, the public is concerned. Some writers vigorously assert the 
public has no interest whatever, that the method is a matter of 
business judgment with which the courts, and presumably the pub- 
lic, should not interfere in the absence of fraud or bad faith.** 
This may be so, but we maintain that under any theory the public 
is interested whenever depreciation is part of the rate base and 
when the rate contains an allowance for annual depreciation or for 
a depreciation reserve. This interest may not be a property right, © 
but it is a very real interest and calls for consideration. We shall 
treat the problem as it is presented, first, under the deferred main- 
tenance method, second, under the service life theory, by the depre- 
ciation reserve method. 


II 


The deferred maintenance theory asserts that once a utility has 
attained its “ gait ” depreciation should be cared for by annual 
maintenance as replacements are needed. There is small occa- 
sion for a reserve. The replacements on a large plant tend to be- 
come equalized from year to year *° and can be met from operating 
expenses. A reserve may be convenient or even desirable to care 
for retirement of a few large units such as a huge bridge“ or a 
great terminal station, and a surplus might be kept on hand to 
which resort may be had in exceptional years of unusually heavy 


86 See Louisville Ry. v. Louisville, P. U. R. 1930B 207, 214 (W. D. Ky. 1929). 

87 See notes 21, 23, supra; Department of Public Works v. Seattle Gas Co., 3 
P. U. R. (N.s.) 433, 464 (Wash. 1934). 

38 See West Palm Beach Water Co. v. West Palm Beach, P. U. R. 1930A 177, 
220 (S. D. Fla. 1929). 

89 The Interstate Commerce Commission doubts this. See 177 I. C. C. at 392. 
But see Mr. Justice Butler, concurring, in Lindheimer v. Illinois Bell Tel. Co., 292 
U. S. 151, 176 (1934). 

40 Clark’s Ferry Bridge Co. v. Public Serv. Comm., 291 U. S. 227 (1934). 
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expense. But by and large a great utility, if well maintained, does 
not depreciate from year to year. It has an indefinite life and un- 
der efficient management not only does not depreciate but actually 
appreciates from year to year. A well maintained utility should 
be better now than a year ago. A corollary to this doctrine is that 
in fixing the rate base or “ value” of such a utility no deduction 
should be made for depreciation, or at most the only deduction 
should be for deferred maintenance, which is the amount required 
to put the plant in condition to provide 100% service. Taking 
this 100% condition as normal, the expert is supposed to be able to 
tell by actual observation of the plant what it would cost to bring 
it up to 100%. This is observed depreciation, and has sometimes 
been preferred to any theoretical depreciation which is arrived at 
by straight line or other methods from life tables of groups of 
plant units.** Proponents of the latter theory insist that these 
tables, made up from actual past experience, are even more reliable 
than observation by experts, which must be largely a matter of 
judgments of these experts, with widely varying results on the 
same plant. They insist that such estimates based on experience 
tables, checked by observation of the particular plant, are far more 
trustworthy estimates of actual condition than are mere fallible 
human judgments even of men of experience.** Both methods will 
necessarily require much use of judgment. But the chief differ- 
ence between the two methods is that observed depreciation is 
usually limited to deferred maintenance and admits no other de- 
preciation, while the other seeks determination of the exhaustion 
of service life of the plant and regards this as the proper allowance 
for depreciation. Both methods seem to have found acceptance 
with the courts.** The observed depreciation theory seems to 


41 Discussed and disapproved by the Missouri Commission in Aluminum Goods 
Mfg. Co. v. Laclede Gas Light Co., P. U. R. 1927B 1, 19. 

42 Southern Bell Tel. & Tel. Co. v. Railroad Comm., 5 F.(2d) 77, 95 (E. D. S. C. 
1925). 

43 This has been elaborately discussed in 177 I. C. C. at 382 et seg. (1931). See 
also Department of Public Works v. Seattle Gas Co., 3 P. U. R. (N.s.) 433, 464 
(Wash. 1934); City of Harrison v. Boone County Tel. Co., 4 P. U. R. (N.s.) 121, 
127 (Ark. 1934). 

44 Cf. McCardle v. Indianapolis Water Co., 272 U. S. 400 (1926), and Lind- 
heimer v. Illinois Bell Tel. Co., 292 U. S. 151 (1934). See also Mr. Justice Butler, 
concurring. Jd. at 176. 
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carry the claim, often made, that what the public pays for is serv- 
ice. If the plant is rendering 100% service, it cannot matter to 
the public whether it is new or old. This would fix rates on the 
“ worth of the service ” theory, and, followed to its logical conclu- 
sion, leads to the rate that is “ what the traffic will bear”. En- 
lightened exponents of this theory insist this does not mean the 
highest charge that will be tolerated, for that may defeat itself by 
reducing use of the service. It is the highest rate that will produce 
the most profitable volume of business. 

If, however, we take the view that the rate should be the lowest 
price to the public at which the service can be provided with fair 
profit to the entrepreneur, then the public is paying not so much 
_ for service as for the use of the instrumentalities that provide that 
service. The ratepayer must pay a rate that will cover operating 
expenses, maintenance of the plant, and a fair return. And this 
fair return is based not on service but on the so-called “ fair | 
value ” of the plant. The public is, therefore, much interested in 
whether the plant is new or old, because that may affect the rate 
base on which a fair return is computed. 

What then, under the deferred maintenance theory, is fair both 
to the utility and the public? Here, a distinction must be taken be- 
tween the prudent investment and the cost of reproduction new as 
determining factors in rate base.*° Recently the Los Angeles Gas 
case ** has held that both investment and cost to produce must be 
considered and given weight as the facts and conditions of the par- 
ticular case may require. Insofar as prudent investment controls, 
the public’s interest in depreciation is limited to seeing that proper 
accounting and maintenance practices are followed. There should 
be no deduction for depreciation if used up items have been prop- 
erly written off. But if cost of reproduction is the “ dominant ele- 
ment ’’,*’ and insofar as that is considered at all, it is quite other-. 
wise, for to this hypothetical cost of construction of a new plant 
like the old (though nobody would now construct one as the old 
was constructed) there must be added a more hypothetical and 
very hazy “going value”. Here depreciation does become im- © 


45 Consolidated Gas Co. v. Newton, 267 Fed. 231, 239, 265 (S. D. N. Y. 1920). 

46 Los Angeles Gas & Elec. Corp. v. Railroad Comm., 289 U.S. 287 (1933). 

47 Monroe Gaslight & Fuel Co. v. Michigan Pub. Util. Comm., 11 F.(2d) 319 
(E. D. Mich. 1926). 
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portant. Much has been written on what going value is not.** 
Especially is it not good will. Nosuccessful attempt has been made 
to frame an accurate definition of what it is.*° In the Los Angeles 
Gas case Mr. Chief Justice Hughes says it has been declared “to be 
self-evident ‘ that there is an element of value in an assembled and 
established plant, doing business and earning money, over one not 
thus advanced,’ and that this element of value is ‘ a property right ’ 
which should be considered ‘ in determining the value of the prop- 
erty upon which the owner has a right to make a fair return.’ ” © 
After a considerable list of things going value is not, he notes that 
“attempts at precise definition have been avoided”. Similar 
statements are to be found in many cases. 

But just what is the difference between a plant with business and 
a similar plant without business, if it is not what any plant must 
pass through to become a plant with business," and is not one of 
the most important things in that process the fact that the plant 
with an established business is no longer new, but old, and it is this 
old plant that is being valued? Its value has been increased be- 
cause it is a going concern, but it has been diminished because it is 
no longer new, but old, it has used up part of its service life. And 
this depreciation is not the annual depreciation cared for in main- 
tenance, nor is it the deferred maintenance — there may be little 
or none; it is a depreciation of the whole plant, necessarily in- 
curred by any new plant before it can have the established busi- 
ness of an old plant. This is not a depreciation that necessarily 
continues to grow. Proper maintenance by annual repairs after 
the plant has “ struck its gait”? may keep it in 85%, some say 
70%, condition. The per cent cannot be exactly determined, but 
that is not important to the present purpose. The company asks 
recognition of the fact that it is a going concern, the public has a 
right to insist it has acquired this value largely by becoming an old 
plant. The company should not ask to eat its cake and have it. If 
going value is to be added to, depreciation should be subtracted 


48 Potter, Going Value (1926) 24 Micu. L. REv. 232. 

49 See Lewis, Going Value and Rate Valuation (1928) 26 Micu. L. Rev. 713. 

50 289 U. S. at 313. : - 

51 See Monroe Gaslight & Fuel Co. v. Michigan Pub. Util. Comm., 11 F.(2d) 
319, 322-23 (E. D. Mich. 1926). 
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from, the cost of reproduction new.** And this amount should not 
be the “ observed depreciation ”, the estimated amount to make 
the plant 100% efficient. It is part of the service life that is gone. 
It is a matter of depreciated condition, not of service condition.™ 
It has been said that the famous “ One-hoss Shay ” two days be- 
fore it went to pieces, “ all at once and nothing first ”, might be in 
95% condition because it could give 100% service. The writer 
does not urge that the analogy of the “ Shay ” and a public utility 
is perfect, but it fits at this point. If this speculative, uncertain 
going value had not been added much could be said for no subtrac- 
tion for depreciation, especially in the case of a well established 
and maintained continuing utility that is rendering satisfactory 
service. The public wants service, and it can make no difference 
what the instrument furnishing it is worth except as the rate the 
public must pay depends on that worth. It is because the public 
must provide a fair return on the “ fair value ” of the plant that 
deduction for depreciation becomes important. This well illus- 
trates that valuations of properties devoted to public and to pri- 
vate uses should not be treated alike. Ordinary property con- 
cepts do not fit the public utility picture. Rights of private 
property have been developed by courts and legislatures through 
the centuries and are protected by constitutions. Certainly, since 
Munn v. Illinois, property devoted to a public use should be dealt 
with in a manner that is reasonable and just, not to the owner 
merely, but to the public as well. If it be fair to give the owner an 
addition for the going value of his old plant, it is fair to the public to 
recognize that it is old and to make deduction accordingly. 

This is not to say that depreciation always, or ever, exactly 
balances going value. Some plants with the greatest depreciation 
have practically no going value at all,°* but it is not possible that 
any plant can be free from partial exhaustion of its service life. 

This suggests another interest of the public in deduction for 
depreciation when no depreciation reserve has been provided. 


52 Knoxville v. Knoxville Water Co., 212 U. S. 1 (1909); Minnesota Rate . 
Cases, 230 U. S. 352 (1913). 

53 Department of Public Works v. Seattle Gas Co., 3 P. U. R. (N.S.) 433, 464- 
66 (Wash: 1934). 

54 Ashland Water Co. v. Railroad Comm., 7 F.(2d) 924 (W. D. Wis. 1925); 
In re Bluefield Water Works & Improvement Co., P. U. R. 1927B 275, 306 (W. Va.). 
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The ratepayer must provide the annual charges for proper main- 
tenance. These in a new plant are very slight, but become pro- 
gressively more with the aging of the plant until it “ strikes its 


gait’. If these annual charges are more because the plant is old, — 


this should be reflected in a reduced rate base. The public should 
not pay returns on the basis of a new plant and annual charges for 
current maintenance on a plant that is old. 

Before leaving this deferred maintenance theory of deprecia- 
tion, the rate base to be determined by a plant capable of 100% 
service, whether it be old or new, we may ask further whether it is 
strictly correct to say that “ customers pay for service, not for the 
property used to render it. Their payments are not contributions 
to depreciation or other operating expenses, or to capital of the 
company.” © If this be the whole truth it might be logical to say 
that whether a plant is old or new is matter of indifference. What 
users want is service, to be sure, but are rates based on quality of 
service? Very rarely. The 100% efficiency argument confuses 
the value of the service theory with the value of the property the- 
ory. Instead, the rate structure is built up on proper allowance for 
operating expenses, for maintenance (of an old, not a new plant) 
and upon the “ fair value ” (of an old, not of a new plant). It is 
impossible to make an old property worth as much as a new prop- 
erty through repairs.°° Evidently it matters very much whether 
the rate base is the value of an old or a new plant. Since rates are 
based not on worth of service, but on value of plant, is it not true 
that the user is doing something more than “ paying for service ”’? 
He is securing service by paying for the use of the plant, and inso- 
far as he pays any excess amounts is he not ina very realistic sense 
“paying for the property used to render ” the service? This is 
especially true where depreciation reserves are provided for in the 
rates. Is “ customers pay for service” another of those “ self- 
evident ” truths that is not the whole truth? Since so far as depre- 
ciation enters into the rate the public must pay, why then are they 
not contributing to depreciation? Except as payments are contri- 
butions to the various proper costs of rendering the service is there 
any justification for exacting them? It is not on the service, but 


55 Board of Comm’rs v. New York Tel. Co., 271 U.S. 23, 32 (1926). © 
56 Aluminum Goods Mfg. Co. v. Laclede Gas Light Co., P. U. R. 1927B 1, 
19 (Mo.). 
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on the value of the plant and the proper charges for its use, that the 
rates are based. 
A recent writer of experience has said: 


“Tt is very important for clear thinking on this much mistreated 
topic of ‘ depreciation ’ to carry always in mind the distinction between 
‘cost ’ and ‘ value’, and between ‘ accrued depreciation ’ and ‘ observed 
depreciation.’ Most of us think we know the difference between the 
first two, but there is an unfortunate tendency, in discussion of public 
utility regulation, either to assume that ‘cost’ and ‘ value’ are in- 
terchangeable when such an assumption happens to support the speaker’s 
argument, or to assume that the ‘ fair value’ of a public utility prop- 
erty has some esoteric meaning when used by law makers and courts 
that is different from its ordinary economic sense of the price that would 
be paid in an open market by a willing buyer to a willing seller. One 
or the other of these assumptions has to be made as a logical basis 
for deducting accrued depreciation from invested capital to determine 
a fair rate-base. As we have seen, if ‘ value’ is considered to be practi- 
cally synonymous with ‘ cost ’, either historical or reproduction, a case 
can be made under certain conditions for deducting the theoretical de- 
preciation reserve. But only under those conditions which, in practice, 
seldom exist. On the other hand, if ‘ value for rate-making purposes ’ 
means market value in the ordinary economic sense, observed deprecia- 
tion can logically be deducted from value new, but ‘ accrued ’ deprecia- 
tion cannot.” 


There are two serious difficulties with this statement. The first 
is the assertion that those conditions “ in practice, seldom exist ”; 
the second that “ value” of public utilities means market value. 
How many times have the courts held that public utilities have no 
“ market value ”, are not bought and sold in the open market, and 
have not the utilities and the courts, though not often the commis- 
sions, insisted that under stable conditions “ cost-of-reproduction. 
less depreciation, if any,” is a fair measure of value! ** It is al- 
ways from cost-of-reproduction, not from market value, that de- 
preciation is deducted. The author elsewhere points out that 
this “ value” in rate making is not “ value” at all, but the base 
upon which it is fair to ask the public to pay a return, better called 
the “ rate base ”, and in this we may agree. But if to cost-of-repro- 


_ 5? Hasbrouck, When Should Depreciation be Deducted to Find the Rate Making 
Value of Public Utilities (1925) 10 Corn. L. Q. 471, 484. 
58 McCardle v. Indianapolis Water Co., 272 U. S. 400 (1926). 
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duction, which shows the value of the “‘ physical elements ” only, 
a “ going value”, which is not good will, is to be added, is it not 
fair to the public to subtract not merely observed, but any “ ac- 
crued depreciation ”, certainly when the public has been com- 
pelled to contribute in addition to a fair return on the present value 
of the plant a fund called depreciation reserve, or what not — of 
which more in another place — which the company claimed was 
necessary to protect it against depreciation of its plant? 

It should be remembered that the public is compelled to pay on 
the cost to produce this plant, which nobody would now produce, 
instead of a modern plant, with up to date equipment which 
might be built for much less and operated far more efficiently. And 
it should not be forgotten that for a period of years the upkeep of 
the old plant which the public pays is much greater than for a new 
one. This greater cost of upkeep would certainly be considered by 
a wise buyer. 

The writer concludes his able paper by saying that if “a utility 
is fortunate enough to be able to pay its investors a reasonable re- 
turn and in addition to accumulate through charges within the 
limits recognized as reasonable by the regulatory body a deprecia- 
tion or retirement reserve, the owners will not seriously object to 
the exclusion of the assets represented by such reserve from the 
assets that measure their investment in the enterprise.” ° Alas! 
Human nature does not seem to be so generous. The utility mana- 
gers at least do object, and very seriously. See, for example, the 
late cases of Board of Comm’rs v. New York Tel. Co.,° the Los 
Angeles Gas case,” and Lindheimer v. Illinois Bell Tel. Co.,° and 
note especially the adverse ruling of the Court in this last, as con- 
trasted with the findings in the first. Does this not mark a distinct 
modification of depreciation treatment by the Court? 


III 


This leads us to inquire, finally, what, if any, is the interest of the 
public in a depreciation reserve? If it were permissible to accu- 


59 Supra note 57, at 486. 

60 271 U.S. 23 (1926). 61 289 U. S. 287 (1933). 

62 292 U. S. 151 (1934), Note (1934) 48 Harv. L. Rev. 83. See Guernsey (a 
telephone company officer), The Rule as to Depreciation in Determining Value 
(1927) 5 Tenn. L. REv. 183. 
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mulate from rates a fund which should be regarded as set apart 
solely for depreciation as required, i.e., as in a way a deprecia- 
tion trust fund, the public might well permit an allowance, and a 
generous one, for the purpose. It is very much to the advantage 
of the users to have the company in a strong financial position to 
keep the plant in good working condition. Experience could then 
determine whether at any time the fund is deficient or in excess 
of needs, and needed adjustments could be made to keep the theo- 
retically estimated fund equal to discovered actual needs. The 
public would not need to be niggardly nor the companies greedy in 
making allowances from the rates for expected depreciation needs. 
But if funds collected on a claim for depreciation needs belong 
to the company and may be used for any purpose the management 
may determine, to pay out in dividends to stockholders or to make 
additions to capital on which the public must pay a return, that is 
quite another matter. Ratepayers may very well object to making 
the company a present and then being required to pay the com- 
pany a return on its use. The company may equally object to 
being compelled, because of wrong guesses as to depreciation 
needs, to provide new capital on which no return is allowed to pay 
for parts used up in the public service. This mutual suspicion and 
distrust is detrimental to the best interests of both. 

On their face, cases seem to hold that the past is a closed chap- 
ter. Past mistakes cannot be corrected out of future earnings.” 
Assuming that under unregulated rates this should be so, we may 
still inquire whether and to what extent the cases, especially very 
recent decisions, permit modification or correction under regu- 
lated rates which the people must pay and the company accept. 
It is assumed that de minimis lex non curat applies, but when, as 
in Board of Comm’rs v. New York Tel. Co.,** the Commission finds 
that the rates charged had permitted accumulation in the depre- 
ciation reserve of $4,750,000 beyond reasonable needs, there is 
substantial reason for a public interest in that excess.” It ap- 


€3 Board of Comm’rs v. New York Tel. Co., 271 U. S. 23, 31 (1926). But cf. 
Mr. Justice Brandeis, dissenting, in Pacific Gas & Elec. Co. v. San Francisco, 265 
U. S. 403, 416 (1924). 
64 271 U.S. 23 (1926). 
. ®& In New York Tel. Co. v. Prendergast, 36 F.(2d) 54, 65 (S. D. N. Y. 1929), 
the master reported a depreciation reserve of $125,000,000, and actual depreciation 
$53,647,819, thus showing an apparent excess of over $71,000,000. 
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peared that it was being used for plant extensions which increased 
the rate base on-which the company was entitled to earn a return. 
The Court held that, assuming “ that in prior years the company 
charged excessive amounts to depreciation expense and so created 
in the reserve account balances greater than required adequately 
to maintain the property ”, still the company was entitled to “a 
reasonable return on the value of the property used at the time 
it is being used for the public service. . . . The revenue paid by 
the customers for service belongs to the company. . . . If there 
is no return, or if the amount is less than a reasonable return, the 
company must bear the loss. . . . And the law does not require 
the company to give up for the benefit of future subscribers any 
part of its accumulations from past operations.” °° To the extent 
that the depreciation reserve is excessive and is invested in addi- 
tions to the plant the customer, through rates paid not willingly 
but under an imposed schedule, has himself provided part of the 


plant used to give him service. Is there any equity in requiring | 


him to pay the company for the use of this portion of the plant? 
To this extent he has in a very realistic sense “paid for the 
property ”. Though he may not on that account have any legal 
title, are there not equitable claims that are entitled to recognition? 
If not, it is due to carrying over a legalistic doctrine of private 
property law, where actions are voluntary, into the public utility 
field where the customer must have the service and the utility 
must furnish it, each at a rate not fixed by free negotiation which 
either can take or refuse, but under rules of law imposed upon 
both, with the oft-declared object of being fair to both, or, if that 
is not possible, then in any case fair to the customer. 

In a number of recent cases this reserve has reached 30% or 
more of the rate base,*’ and the company insisted on continuance 
of the old allowance.® Logically, what would prevent ultimate 
collection of a 100% reserve? The company would then be pre- 
sented with its plant. Practically, it is not likely to go so far, but 
it has often been suggested that the reserve might reach 50%. 
Late cases indicate that there may be a check on this by deduc- 


66 271 U.S. at 30-32. 

67 See 177 I. C. C. at 399. In In re Mondovi Tel. Co., P. U. R. 1933B 319, 323 
(Wis.), the reserve was found to be in excess of 60% of the book cost. 

68 See 177 I. C. C. at 399. 
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tion from the rate base of all or substantially all of the reserve, 
or, when there has been no such reserve set up, “ deduction must 
be made for accrued depreciation.” ”° 

If a reserve has been built up at the expense of investors by 
foregoing just and reasonable dividends, the public has no claim. 
It is only when the company has demanded, and the public has 
been forced to pay, a rate which after making all proper provisions 
for maintaining the service, including a fair profit, has in addition 
enabled the company to build up a depreciation reserve, that the 
public has a right to complain if it is permanently diverted to other 
uses.” If there has been no regulation, the company may do as 
it pleases, but if there has been regulation of rates permitting 
accumulation of a depreciation reserve for a definite purpose, the 
situation ought to be quite otherwise.” This distinction has rarely 
been recognized. 

An able author has written: “ It is a mistake to say that the rate 
payers have any equitable claim upon it [the reserve] whatever. 
One would not say that a debtor who had paid a bill had any 
equitable claim upon the money which had passed into the hands 
of the creditor.” “* But wait. This presupposes the parties were 
on an equal footing, dealing at arm’s length. Again analogies to 
private property law deceive. Again it is presumed the debtor 
had paid just what he owed. Suppose he had paid 25% in excess 
of the amount of the debt, would he have no equitable claim to 
this excess? Truly, he might be able to recover it back. Suppose, 
once more, that he had paid over an amount which was to be used 
by the payee to discharge a debt of the payer and both had made 
a mistake as to the amount of the debt, would the creditor have 
to give no accounting? Suppose the money was paid over with 


69 Lindheimer v. Illinois Bell Tel. Co., 292 U.S. 151 (1934). See discussion of 
cases in City of Harrison v. Boone County Tel. Co., 4 P. U. R. (N.s.) 121, 127 (Ark. 
1934). 

7° Los Angeles Gas & Elec. Corp. v. Railroad Comm., 289 U. S. 287, 312 (1933). 
Commissioner Eastman, in 177 I. C. C. at 446, 457, notes with regret the effect 
of the doctrine of New York Tel. Co. v. Prendergast, 36 F.(2d) 54 (S. D. N. Y. 
1929), and seeks a way out. 

71 But see Monroe Gaslight & Fuel Co. v. Michigan Comm., 292 Fed. 139, 146 
(E. D. Mich. 1923). 

72 See Weist, J., dissenting, in Michigan Pub. Util. Comm. v. Michigan State 
Tel. Co., 228 Mich. 658, 689, 200 N. W. 749, 759 (1924). 

73 2 SpurR, op. cit. supra note 7, at 318. 
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the understanding that it should be used for a specific purpose. 
Would the payer be without a remedy if it was used for a different 
purpose? ‘These analogies to private property law are rather 
fruitless, and we will not rely upon them except to correct the 
author’s illustration. 

Rates are imposed upon the utility and the user under certain 
assumptions. If those assumptions prove incorrect should there 
not be some remedy? Should either party be able to put the differ- 
ence in his favor into his pocket as a lucky find and say that the 
past is a closed chapter? ** The Supreme Court of the United 
States once held in effect that this reserve was a trust fund: 


“Tt certainly was not proper for the complainant to take the money, 
or any portion of it, which it received as a result of the rates under 
which it was operating, and so to use it, or any part of it, as to permit 
the company to add it to its capital account, upon which it was paying 
dividends to shareholders. If that were allowable, it would be collecting 
money to pay for depreciation of the property, and, having collected 
it, to use it in another way, upon which the complainant would obtain a 
return and distribute it to its stockholders.” 7° 


This seems so sweetly reasonable that it might have been accepted 
as self-evident. The result has been otherwise. The New Jersey 
Commission approved the doctrine,” saying: “‘ The depreciation 
reserve belongs equitably to the customers and the business. It 
having been collected from the rate payer for a specified purpose, 
becomes impressed with a trust and cannot be used for the pay- 
ment of dividend or any other purpose.” ** Mr. Spurr states that 
“all amounts collected are regarded as reserve to be applied 
strictly to the objects for which they are collected,” “* but the 
cases he cites are all earlier than the decisive case of Board of 


74 See 177 I. C. C. at 447. 
7 Railroad Comm. of La. v. Cumberland Tel. & Tel. Co., 212 U. S. 414, 424-25 
(1909), approved by Marshall, C. J., dissenting, in Cincinnati v. Public Util. Comm., 
113 Ohio St. 259, 311, 148 N. E. 817, 832 (1925). Contra: Michigan Pub. Util. 
Comm. v. Michigan State Tel. Co., 228 Mich. 658, 665, 200 N. W. 749, 752 (1924), 
three judges dissenting. 

76 In re New York Tel. Co., P. U. R. 1925C 767, 816 (N. J.). 

77 Ibid. In 1922 the California Commission denied that the reserve “ may be 
used .. . for any purpose whatever which the company may find convenient ”. 
In re Southern Cal. Tel. Co., P. U. R. 1922C 97, 119. 

78 2 SpurR, op. cit. supra note 7, at 319. 
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Comm’rs v. New York Tel. Co.”® where equity was passed by and 
the rigid legal doctrine applied that “ The revenue paid by the 
customers for service belongs to the company.” The Court held 
that a past excess of $4,750,000 found by the Commission to be 
in depreciation reserve could not be used to make up future defi- 
ciencies in rates. It remains to inquire what, if anything, can 
be done about it. 

That the public has any interest in a fund collected as a depre- 
ciation reserve has been recognized rarely, denied often. A writer, 
who is an officer of a large telephone corporation, recently insisted 
with great vigor that the public had no interest in “ property pur- 
chased by public utilities out of their earnings in order to provide 
for the restoration of investment used up in the rendition of the 
service ”, and that it.is not subject to any “ trust in their favor ”.*° 
As to earnings used up to restore investment this may be true. 
At least the only interest the public has in such earnings is to know 
that they have properly been required for such restoration, and 
have not been permanently diverted to extensions of or “ additions 
to the plant ”. He assumes that these “ additions ” merely main- 
tain the investment, and if so there is no quarrel. He ignores all 
possibility of excess collections. But commissions have often 
found that earnings have been not only sufficient for operating and 
maintenance expenses and for a fair profit, but also considerably 
in excess of those amounts. Any possibility of such an excess he 
ignores. It is this in which the public has an interest, indeed it 
has an interest in the whole of the earnings to the extent of know- 
ing they are no more than the service calls for. This is not 
“interest ” in the sense of legal title. The plant, however built up, 
is the property of the company. It is not claimed that the public 
has even an equitable title to the property as trust property for 
which ordinary equitable remedies are open to the public. But 
it is claimed that rigid legal doctrines are not adequate to meet 
this situation, and that on equitable principles analogous to those 
applied to trusts the ratepayer and the utility, neither of them 
free agents, should have protection. If the courts can work out 


79 271 U.S. 23, 31 (1926). 

80 Guernsey, Some Depreciation Questions (1930) 4 TemMpLe L. Q. 203, 209. 
The same writer has set forth this view in various other publications. See note 
62, supra. 
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no adequate procedure to meet the need, something else should 
be done about it, but it seems desirable that the courts should as- 
sume a progressive attitude and adapt the broad general principles 
of law or equity to this new situation. Courts have done such 
things in the past, why should they not do it now? If there have 
been over or under payments, what possibility is there for adjust- 
ment for the future? 

This much at least recent cases seem to justify. If it appears 
that past allowances have permitted accumulation of an excessive 
reserve this will be the basis for future deductions in rates,** 
though not apparently so as to cut down the reserve already accu- 
mulated.** The cases last cited bring into clear relief another 
interest of the public: that they shall not be doubly taxed for 
depreciation, z.e., under the head of “ current maintenance ” and 
also for “ depreciation reserve ” to cover the same exhaustion of 
the plant in the service. As the Court points out, there is a dis- 
tinction between the two and the company has the burden of 
showing that they are not asking double allowance.“ The line 
of demarcation between maintenance charge and depreciation 
charge is so dim, that undoubtedly many items properly charge- 
able to reserve are handled as maintenance expense.** The Idaho 
Commission, therefore, ordered that no further earnings should 
be exacted from ratepayers for the purpose of increasing a reserve 
which is already too large. This, if permitted, would be one way 
to adjust the reserve from time to time. It seems difficult to 
reconcile this with the decisions already discussed,*° and it has 
frequently been held that, if the utility has not in past years set 


81 Smith v. Illinois Bell Tel. Co., 282 U. S. 133 (1930) ; Los Angeles Gas & Elec. 
Corp. v. Railroad Comm., 289 U. S. 287, 303 (1933) ; Lindheimer v. Illinois Bell Tel. 
Co., 292 U. S. 151 (1934). Compare the decision of the same case in the lower 
court, 38 F.(2d) 77, 87 (N. D. Ill. 1930). See also In re Chesapeake & Potomac 
Tel. Co., 4 P. U. R. (ws.) 346, 356 (D. C. 1934). 

82 Mr. Justice Butler, concurring, in Lindheimer v. Illinois Bell Tel. Co., 292 U.S. 
151, 181 (1934), says that the record shows the company had no need of a 
depreciation reserve. He seems to agree with the deferred maintenance method. 

83 See 292 U.S. at 173-75. See also 118 I. C. C. at 349, 351. 

84 In re Consumers Co., P. U. R. 1923A 418, 429 (Idaho); Jn re Kinloch- 
Bloomington Tel. Co., P. U. R. 1927E 135, 142 (IIl.). 

85 But cf. In re Litchfield Tel. Co., P. U. R. 1g21E 124 (Ill.) ; Fort Wayne v. 
Home Tel. & Tel. Co., P. U. R. 1920D 83 (Ind.) ; Jones v. Wabash Elec. Co., P. U. R. 
1929B 561 (Ind.). 
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up an adequate allowance for depreciation already matured, this 
cannot be made a burden on future ratepayers.*® This distinction 
between past, present, and future users is often made the basis 
for distinctions, but no doubt for some purposes it can be over- 
done. For many situations they are substantially the same indi- 
viduals, and they can never be identical, even for two successive 
days. Practical considerations are against basing orders on 
slender changes in those affected. That “ the law does not require 
the company to give up for the benefit of future subscribers any 


part of its accumulations from past operations ” is surely sound 


within limits.*’ But the Interstate Commerce Commission has 
noted that “ The patrons of today merge with those of tomorrow. 
No good purpose is served by attempting to draw a line between 
them and their interésts.” ** 

Certainly, if it is shown that past allowances have been exces- 
sive, the annual allowance for depreciation and depreciation 
reserve can be reduced materially, unless future need can be 
proven.*® The North Carolina Commission has ordered that 
whenever a reserve of a telephone company exceeded 25% of the 
value of the plant and equipment no more depreciation reserve 
should be set aside until the accumulated reserve fell below the 
maximum, but they should provide for depreciation out of main- 
tenance until the balance was restored. The Commission also 
ordered a limit on charges to operating expenses when the reserve 
fell below 25%.°° But, query: If the company already having an 
excessive reserve refused to reduce it, can the Commission enforce 
its order? If so, this is an ingenious device to accomplish the 
purpose vainly sought by the New Jersey Commission in Board 
of Comm’rs v. New York Tel. Co. and frowned upon by the 
Supreme Court. Doubt is thrown on such a solution in Western 
Buse Tel. Co. v. Northwestern Bell Tel. Co.” 


86 In re Pacific Elec. Co., P. U. R. 1928D 507 (Cal.); Im re New Hartford 
Water Co., P. U. R. 1930C 22 (Conn.); Jn re Thompson, P. U. R. 1922A 558 . 
(Ill.). 

87 Board of Comm’rs v. New York Tel. Co., 271 U. S. 23, 32 (1926). 

88 118 I. C. C. at 313. 

89 In re Chesapeake & Potomac Tel. Co., P. U. R. 1932E 193 (D. C.); In re 
Ohio Cent. Tel. Corp., P. U. R. 1932D 439 (Ohio). 

90 See Note, P. U. R. 1933D 538, 539. 91 271 U. S. 23, 32 (1926). 

92 188 Minn. 524, 535-36, 248 N. W. 220, 225-26 (1933). 
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If depreciation reserve be regarded as so much paid back to 
the company for property exhausted in the service, and so to be 
deducted in full in finding the rate base, the public need not be con- 
cerned about the size of the reserve. The company would not be 
likely to ask too much. It has often been insisted that there 
is no relation between the annual reserve and the accrued depre- 
ciation to be used in determining the rate base.** It may be 
admitted that in any particular year there will not be exact 
equality between actual depreciation, on whatever theory, and the 
reserve, but the only valid excuse for asking the public to provide 
for a reserve is that over a period of years there will be ~eed of the 
full amount to meet actual realized depreciation and obsolescence. 
Taking the years together, therefore, there should be a2 substantial 
equality between the reserve and the depreciation deduction from 
cost-of-reproduction to find the rate base.°* In Lindheimer v. 
Illinois Bell Tel. Co.*° the Court found that the discrepancy be- 
tween the reserve and the claim as to accrued depreciation was 
so great as to put upon the company the burden of justifying it, 
a burden which the company apparently was unable to carry. 
And if the company which had insisted on the need of so large a 
reserve succeeds in proving that it is so much beyond actual de- 
preciation, something drastic should be done about future depre- 
ciation provision. The North Carolina plan in such a case has 
much to commend it.** If the sinking fund, instead of the straight 
line, method be adopted in computing for reserves, it is held that 
no deduction for depreciation should be made in finding rate base. 
Nevertheless, in such a case the Wisconsin Commission held that 
there had been collected a “customer contribution”, and this 
should be deducted.” If the utility has insisted, and still insists, 


93 177 1. C. C. at 398. In re Burgess v. Town Council, P. U. R. 1933D 317, 327 
(Pa.), denies the claim. Contra: In re Ohio Bell Tel. Co., 2 P. U. R. (N.s.) 113, 
148 (Ohio 1934). Compare majority and dissenting opinions in Cincinnati v. 
Public Util. Comm., 113 Ohio St. 259, 275, 311, 148 N. E. 817, 820, 829 (1925). 

94 New York Tel. Co. v. Prendergast, 36 F.(2d) 54, 65 (S. D. N. Y. 1929). 

95 292 U.S. 151 (1934). See also In re Chesapeake & Potomac Tel. Co., 1 P. 
U. R. (n.s.) 346, 373 (Md. 1933); In re Mandovi Tel. Co., P. U. R. 1933B 319, 
323 (Wis.). 

®6 For a case in which the company was held to have made too little allow- 
ance in previous years, see Rabbett v. Northern Conn. Power Co., P. U. R. 1933D 
119, 134 (Conn.). 

97 Matchett v. Electric Service Co., P. U. R. 1933C 159 (Wis.). 
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upon the need of a certain depreciation reserve, and has been 
allowed to build it up, is it too much to say that it should now 
be estopped to claim that the depreciation is much less, and is it not 
fair to insist that the fund so received is a return to the company 
for service life exhausted in the service and therefore deductible in 
finding rate base? °** 

These and other disputes in cases involving rates of public 
utilities have brought forth bad fruit in hostile feeling between 
these parties that are so necessary to each other. The long, ex- 
pensive, and unsatisfactory valuation disputes have grown so 
menacing because of public exasperation and threatened hostile 
action as to lead some companies to propose the so-called ‘“‘ Wash- 
ington plan ” which has been evolved to provide for friendly agree- 
ment instead of long and expensive litigation. The press reports 
that the Consolidated Gas Company,’ which for many years has 
been almost continuously in the courts in rate contests, has pro- 
posed to the mayor of New York City the adoption of the “ Wash- 
ington plan ”, apparently to ward off the threat of the construction 
of a municipal plant with money furnished by the Federal Govern- 
ment. The Tennessee Valley Authority, the St. Lawrence Water- 
way, and many other huge hydraulic projects are partly to furnish 
a yardstick by which to measure utility rates, and are a serious 
threat to privately owned public utilities. New York and other 
states are seeking a speedy and simple method of settling these 
rate questions. The governor of Michigan has directed the Com- 
mission to provide a reduction of certain utility rates without any 
long, expensive valuation hearings, and a Michigan legislator has 
introduced a bill to reduce by 40% the telephone rates. A bill is 
now being prepared in Illinois for ready and practical determina- 
tion of these disputed matters and several bills fearsome to the 
public utility investors have just been introduced in Congress. 
These are only examples of present unrest and dissatisfaction. 
If, as many of us think, privately owned utilities are more effi- 


98 In In re Mondovi Tel. Co., P. U. R. 1933B 319, 323, the Wisconsin Commis- 
sion held that the company is estopped from claiming that amounts collected under 
straight line depreciation should not be deducted from property and plant in finding 
rate base. In this case the reserve was in excess of 60% of the book cost of the 
plant. See also Miller v. Midway Tel. Co., P. U. R. 1933B 377, 386 (Wis.). 

99 See (1931) 8 P. U. Fort. 810. 
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ciently operated with better service to the public, it is very desir- 
able that the extreme claims of the public and the utilities be 
abandoned, and that a fair, amicable, and simple method of fixing 
rates be substituted for the highly unsatisfactory and expensive 
methods of the past thirty years. As matter of policy merely it 
may be that the extreme claims on both sides have been serious 
mistakes. It may not be too late, even now, to correct them. 


IV 


In conclusion, it is clear that depreciation is a proper charge 
_ for service, which should be paid by the user. It is not capable 
of mathematically accurate calculation or anything approaching 
it. The public is, therefore, concerned that it shall not be charged 
excessive amounts, and that the amounts paid for depreciation be 
applied to the purpose for which they were granted, or that if they 
be temporarily used for other purposes, as they may well be, the 
public shall not again, or under some other form, be taxed for 
the maintenance or renewals of the plant. ‘Subject to these prin- 
ciples the utilities may adopt any reasonable method of deprecia- 
tion accounting. The courts have seemed to approve various 
methods and probably have not insisted upon any one method.’ 
The Interstate Commerce Commission after years of study are 
emphatic for the depreciation reserve, but they expect this reserve 
to be deducted in finding rate base, and to be a fund against which 
all renewals and replacements shall be charged.*** Whatever the 
solution, or the method of meeting depreciation, it should be fair 
to those furnishing and those using the service. There is the rub. 


Edwin C. Goddard. 


UNIVERSITY OF MicuicAN Law ScHOOL. 


100 But see Mr. Justice Butler, concurring, in Lindheimer v. Illinois Bell Tel. 
Co., 292 U. S. 151, 176 (1934). 
101 797 I. C. C. at 351. 
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i STRICT OR LIBERAL CONSTRUCTION 
OF PENAL STATUTES 


I. INTRODUCTION 


OCTRINES of strict or liberal construction have a peculiarly 

important place in the interpretation of criminal statutes. The 
extraordinary vitality of the old common-law rule of strict con- 
struction, statutes in about a third of the states substituting more 
liberal rules of construction in place of the common-law rule, and 
the absence of other guides to the “ intention of the legislature ” aN 
q so many cases, unite to contribute to the influence of such doc- 
trines at the present time. Rarely is there available to a state court 
7 faced with a borderline criminal case any evidence from the records 
a of the state legislature as to the meaning or purpose of the criminal 
q statute which is to be construed. 
When other guides fail, the interpretation of a penal statute 
becomes a problem of juristic philosophy — shall the statutory 
“ determinable ” be construed broadly, to include the particular 
“determinate ” in issue, or shall it be construed narrowly, to ex- 
clude it? * Upon the answer to this question, the decision of such a 
case must turn. The formula adopted in the opinion is unimpor- 
tant; what is important is the attitude of mind of the court which 
will be reflected in the result. 

What are the factors which control judges in their attitude to- 

wards this ever-recurrent problem? What should be the control- 
ling factors? 


II. THE Law as A ContTROLLING Factor 


_ The Common Law. Undoubtedly precedent — the hundreds of 
cases stating and usually applying the common-law rule of strict 
construction of penal statutes — is one of the most powerful forces 
shaping the attitude of the courts today towards this problem. 


1 This terminology comes from Jounson, Locic (1921) pt. I, c. 11, at 173-86, 
and Radin, Statutory Interpretation (1930) 43 Harv. L. Rev. 863, 868-69. 
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The name “ strict construction ” is really misleading. Under the 
rule, an ambiguous statutory determinable imposing or enlarging 
criminal liability will be construed narrowly,’ while such a deter- 
minable relieving from or diminishing liability will be construed 
broadly,® so that the particular determinate will be placed with 
reference to the statutory determinable where it is of most advan- 
tage to the accused. 

“ The rule that penal laws are to be construed strictly, is perhaps 
not much less old than construction itself.”* Thus did Chief 
Justice Marshall pay his respects more than a hundred years ago 
to the antiquity of this rule. But the antiquity of the rule has been 
overstated. It did not spring into existence as soon as there were 
any statutes to construe. It arose to meet a very definite situation, 
and for a very definite purpose. | 

Some history of benefit of clergy is necessary for a proper under- 
standing of the growth of the rule. Benefit of clergy (freedom 
from the usual death penalty for common-law felonies) did not be- 
come really important until the growing literacy among laymen in 
the latter part of the 14th century made a considerable number of 
them eligible to claim it under the literacy test adopted some years 
earlier.” A century later the number of successful claimants be- 
came so large that the first of many statutes ousting benefit of 
clergy in specified crimes was passed, applying to a lay person mur- 
dering his lord or master.® 

In the reign of Henry VIII, who is said to have executed 72,000 
of his subjects,’ numerous statutes were passed to exclude from 
benefit of clergy persons convicted as principals or accessories be- 
fore the fact in a number of serious felonies.* These statutes 


2 2 Hare, Hisror1a PLACITORUM CoRONAE (1736) 335. 

3 Id. at 371. 

4 United States v. Wiltberger, 5 Wheat. 76, 95 (U.S. 1820). 

5 Epw. III, St. 3, c. 4 (1350) ; the literacy test to determine who were “ secu- 
lar clerks ” who should, under the statute, be entitled to benefit of clergy, grew up 
when only clerks could read, and did not originally operate as an extension of 
the privilege. Gabel, Benefit of Clergy in England in the Later Middle Ages (1928) 
14 SmiTH CoLLecE StupiEs In History 70, 77. 

6 12 Hen. VII, c. 7 (1496). 

7 Laurence, A History oF CAPITAL PUNISHMENT (1932) 8. 

8 4 Hen. VIII, c. 2 (1512); 23 Hen. VIII, c. 1 (1531); 25 Hen. VIII, cc. 3, 6 
(1533) ; 27 Hen. VIII, c. 17 (1535); 28 Hen. VIII, c. 1 (1536); 37 Hen. VIII, c. 8 
(1545). At the end of this reign, clergy was denied to all, whether in holy orders 
or not, convicted, standing mute, challenging over twenty, or not answering di- 
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were repealed by Edward VI in 1547 except as to principals in 
five named felonies,’ to which accessories were added in 1557.*° 
A few other felonies were made non-clergyable by Elizabeth and 
James I.” 

It was against this background of unmitigated severity in serious 
crimes that the doctrine of strict construction emerged. Prior to 
the 17th century there were only a few cases where it was em- 
ployed, and there were others where it was rejected.’* It did not 
become a general rule of conscious application until the growing 
humanitarianism of 17th century England came into serious con- 
flict with the older laws of the preceding century.** During this 
period there seem to have been no further non-clergyable offenses 


rectly, whether as principal or accessory, on charges of petty treason, murder, 
robbery in church or in a dwelling house or in the highway, arson of dwelling 
house or barn; also principals in buggery, embezzlement of master’s goods by 
servant to the value of 40 shillings, and stealing horses. 

9 1 Epw. VI, c. 12, restoring clergy, except as to murder, burglary which puts some- 
one in fear, robbery on or near the highway, and stealing of horses, or in a church. 

10 4 & 5 Pump & Mary c. 4. 

11 38 Exiz. c. 7 (1576) (rape, ravishment, burglary, and carnal knowledge of 
female under 10); 31 Exiz. c. 12 (1589) (accessory before and after horse steal- 
ing); 39 Exiz. c. 9 (1597) (principals and accessories before the fact in taking 
away an heiress against her will) ; 39 Exiz. c. 15 (1597) (stealing property worth 
5 shillings in a dwelling house in the day time) ; 2 Jac. I, c. 8 (1604) (killing by stab- 
bing without malice aforethought); 21 Jac. I, c. 27 (1623) (mother concealing 
death of bastard child). 

12 For examples of strict construction, see preambles to 25 Hen. VIII, c. 3 
(1533) ; 2 & 3 Epw. VI, c. 33 (1548) ; 5 & 6 Epw. VI, c. 9 (1552); 1 Dyer 99a (1554). 
However, see Powlter’s Case, 6 Co. 29a (1603), where 5 & 6 Epw. VI, c. 10, was 
liberally construed “by intendment ”, in order to deprive Powlter of clergy for 
burning the greater part of the town of Newmarket. The general rules for statu- 
tory construction laid down by the barons of the Exchequer in Heydon’s Case, 
2 Co. 7a, 7b (1584), applied to “ all statutes in general (be they penal or beneficial, 
restrictive or enlarging of the common law),” without distinction. 

18 The doctrine of strict construction of penal statutes does not seem to be 
mentioned in Coxe, Tuirp InstiTuTES (1648); on the contrary, the reader is re- 
ferred to Powlter’s Case, 6 Co. 29a (1603), a case of rather liberal construction, for 
the rules as to benefit of clergy. But it seems from some comments in Co. Lirt. 
*s4b, *154a, *268b, that penal statutes were not generally “taken by equitie ”, 
ie., by analogy, even in his time. The doctrine of strict construction appears in 
King v. Page & Harwood, Style 86 (1648), where Roll, J., says “ for the statute of 
stabbing being a penal law, it shall be taken strictly and not extended to equity.” 
By the time Hale wrote (he died in 1676), the doctrine of strict construction was 
firmly established. See 2 HALE, op. cit. supra note 2, at 335, 371. The doctrine that 
statutes in derogation of the common law are to be strictly construed did not come 
into being until nearly a century later. See Landis, Statutes and the Sources of the 
Law, in Harvarp Lecat Essays (1934) 213, 235, n.11. 
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created. But from 1691 to 1765 benefit of clergy was ousted in 
various forms of fraud, embezzlement, and aggravated larceny,'* 
and a conflict ensued between the legislature on the one hand and 
courts, juries, and even prosecutors on the other. The former was 
committed by inertia, or pressure from property owners, to a 
policy of deterrence through severity, while the latter tempered 
this severity with strict construction carried to its most absurd 
limits, verdicts contrary to the evidence, and waiver of the non- 
clergyable charge in return for a plea of guilty to a lesser of- 
fense.*° It was from cases and text writers in the England of this 
period that the doctrine of strict construction was brought to this. 
country.*® 

The 19th century, both here and in England, marked the end of y 
the death penalty as the chief mode of punishment for serious 
crimes. And with its passing, the factor which had brought the 
doctrine of strict construction into existence as literally in favorem 
vitae disappeared — yet the doctrine itself lived, the sole relic , 
of what had once been a veritable conspiracy for administrative 
nullification. 

The unrestrained application of this rule, particularly in regard 


to the extreme technicality invoked to find an “ ambiguity ” which 
would call for its application,” led to the formulation, after the 
reason for the rule had largely passed away, of a counter-irritant, 
thus stated by Chief Justice Marshall: “.. . though penal laws ' 
are to be construed strictly, they are not to be construed so strictly 
as to defeat the obvious intention of the legislature. . . . The in- 
tention of the legislature is to be collected from the words they 


14 22 Car. II, c. 5 (1670); 22 & 23 Car. II, c. 1 (1670); 3 Wm. & Mary c. 9 
(1691) ; 6 & 7 Wm. III, c. 14, § 1 (1695); 10 & 11 Wm. III, c. 23 (1699) ; 12 ANNE 
c. 7 (1713); 9 Geo. I, c. 22 (1722) ; 14 Geo. II, c. 6 (1741) ; 15 Geo. II, c. 13, § 12 
(1742) ; 18 Geo. II, c. 27 (1745) ; 24 Geo. II, c. 11, § 3 (1751) ; 26 Geo. II, c. 19, $1 
(1753); 4 Geo. III, c. 25, $15 (1764). 

15 See Hatt, THEFT, Law anp Society (1935) c. 3, especially pp. 79-81, 87-100. 
The same phenomenon has been observed in more recent times. Jd. at 257-67. 

16 Rex v. Harvey, 1 Wils. 164 (1747); see 2 HAWKINS, PLEAS OF THE CROWN 
(1716) 343; 2 HALE, op. cit. supra note 2; Foster, Crown Cases (1763) 357-59; 
1 BL. Comm. (1765) *88. 

17 Thus, 14 Geo. II, c. 6 (1741), making the stealing of “ sheep or other cattle ” 
a felony without benefit of clergy was held to extend to nothing but sheep; by 15 
Geo. II, c. 34 (1742), the earlier statute was extended to cover “ bulls, cows, oxen, 
steers, bullocks, heifers, calves, and lambs”. 1 Bi. Comm. *88. 
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employ. Where there is no ambiguity in the words, there is no 
room for construction.” ** 

Of course this modification of the rule left some scope for indi- 
vidualism in decision. It is usually impossible to prove to a court 
by logic that a certain statutory determinable is or is not ambigu- 
ous. Thus, there have been decisions purporting to follow the rule 
which represent a rather liberal construction.” But most courts 
which have retained the rule follow it whenever they are in doubt 
about the construction of a penal statute, no matter how much they 
may regret the consequences of their decision.”° A few attempts 
have been made to limit the rule in certain classes of cases,”* but 
without influencing the main current of decision. 

Statutory Rules of Interpretation. The numerous examples of 
legislative frustration which the common-law rule produced finally 
led to direct action by the legislatures of many states to overthrow, 
in whole or in part, the older rule. Abrogation of the common-law 
rule, and the substitution of a more liberal construction, came first 
as applied to specific types of statutes,”* and such statutes are not 


18 United States v. Wiltberger, 5 Wheat. 76, 95 (U.S. 1820). 

19 State v. Sutton, 53 Kan. 318, 36 Pac. 716 (1894); Hightower v. Detroit 
Edison Co., 262 Mich. 1, 247 N. W. 97 (1933). 

20 Genes v. State, 40 Ark. 97 (1882) ; In re Twing, 188 Cal. 261, 204 Pac. 1082 
(1922) ; Bunfill v. People, 154 Ill. 640, 39 N. E. 565 (1885); Hanks v. Brown, 79 
Towa 560, 44 N. W. 811 (1890); Kuhn v. Kuhn, 125 Iowa 449, tor N. W. 151 
(1904) ; West v. State, 27 Okla. Cr. 125, 225 Pac. 556 (1924). 

21 E.g., liberal construction of acts regulating railroads “to promote the safety 
of trains and of persons and property thereon ”, although carrying criminal penal- 
ties. New York Cent. R. R. v. United States, 265 U. S. 41 (1924) (Safety Ap- 
pliance Act); Atchison, T. & S. F. Ry. v. United States, 244 U. S. 336 (1917) 
(Hours of Service Act); United States v. Northern Pac. Ry., 6 F. Supp. 278 (D. 
Mont. 1934). Fair and reasonable construction of penalties for the prevention 
of frauds on the revenue. United States v. Batre, 69 F.(2d) 673 (C. C. A. gth, 
1934). Equitable construction of statute making it criminal to receive deposits 
when the bank is insolvent, where the statute is “ made for the good of the public ”. 
Meadowcroft v. People, 163 Ill. 56, 45 N. E. 303 (1896); People v. Tallmadge, 
328 Ill. 210, 159 N. E. 319 (1927). Liberal and equitable construction of statute 
forbidding sale of poisons or drugs except by registered pharmacists, where the 
statute is “ made for the good of the public ”, although carrying criminal penalties. 
People v. Abraham, 16 App. Div. 58, 44 N. Y. Supp. 1077 (2d Dept. 1897). 
Equitable construction of statute carrying criminal penalties for discounting notes 
without legal authorization, where the statute is “ made for the good of the pub- 
lic”. People v. Bartow, 6 Cow. 290 (N. Y. 1826). Quaere, are not most criminal 
statutes “ made for the good of the public ”? 

22 Tennessee and Virginia provided for “ remedial” (i.e., liberal) construction 
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uncommon today in states where the rule of strict construction still 


_ prevails generally.** Starting with Arkansas in 1838,” statutes 


modifying the common-law rule as to all penal laws became more 
and more common as commissioners appointed to revise the penal 
codes of the older states, or draft new ones for territories on their 
admission to statehood, came to feel that their labors might be 
more or less undone by judges applying the old rules.”” Five states 
had adopted liberal construction statutes prior to 1860; *° by 1880 
there were five more states *’ and Dakota Territory, which was 


of statutes against gaming. Tenn. Acts 1824, c. 5, §5; Va. Acts 1802, c. 35, $9. 
Howlett v. State, 5 Yerg. 144 (Tenn. 1833) ; McGowan v. State, 9 Yerg. 184 (Tenn. 
1836). See Commonwealth v. Chubb, 5 Rand. 715, 723 (Va. 1827). Accord: Cain 
v. State, 13 S. & M. 456 (Miss. 1850). 

23 As to provisions for the liberal construction of statutes regulating motor 
vehicle carriers and contract haulers, see Tenn. Cope ANN. (Williams, 1934) 
§ 5501.21; as to regulation of railroads by the State Railroad Commission, see 
Fra. Comp. Gen. Laws ANN. (1927) § 6703, applied in State ex rel. Triay v. Burr, 
79 Fla. 290, 84 So. 61 (1920). Such provisions were common in state prohibition 
acts. See On10 Gen. Cope (Page, 1931) § 6212-13, applied in Hawkins v. State, 27 
Ohio App. 297, 161 N. E. 284 (1928) ; Was. Rev. Stat. ANN. (Remington, 1932) 
§ 7306, applied in State v. Booher, 148 Wash. 149, 268 Pac. 167 (1928). Similar 
provisions are found in the juvenile court acts of On1o Gen. Cope (Page, 1931) 
§ 1683, cited in Wilson v. Lasure, 36 Ohio App. 107, 172 N. E. 694 (1930) ; and of 
Ore. Cope ANN. (1930) § 33-636, limited in State v. Dunn, 53 Ore. 304, 99 Pac. 278 
(19¢9). Liberal construction of the act creating a bureau of criminal identification 
and investigation is provided for in Inv. Strat. ANN. (Burns, 1933) § 9-2610. 

24 ArK. Rev. Stat. (1837) c. 129, §§ 22-23, approved March 5, 1838. 

25 Thus, Livincston, SysTEM OF PENAL LAW PREPARED FOR THE STATE OF 
LousIANnA (1872) bk. 1, c. 1, provides in arts. 4, 8: “The distinction between a 
favourable and unfavourable construction of laws is abolished. All penal laws 
whatever are to be construed according to the plain import of their words, taken in 
their usual sense, in connexion with the context, and with reference to the matter 
of which they treat. . . . Courts are expressly prohibited from punishing any acts 
or omissions which are not forbidden by the plain import of the words of the law, 
under the pretence that they are within its spirit.” Fretp, Noyes AND BRADFORD, 
Drart oF A PENAL CoDE FOR THE STATE OF NEw York (1864) § 10 provides: “ The 
rule of the common law that penal statutes are to be strictly construed, has no 
application to this Code. All its provisions are to be construed according to the 
fair import of their terms, with a view to effect its objects and to promote justice.” 
This movement paralleled a similar one for liberal construction of other statutes, 
and particularly of codes of civil procedure. For a description of what the would-be 
reformer is up against when strict construction is invoked, see Pound, Common Law 
and Legislation (1908) 21 Harv. L. Rev. 383, 387-88. 

26 Arkansas (1838), Illinois (1845), Iowa (1851), Kentucky (1852), and Texas 
(1858). 

27 Colorado (1861), Oregon (1864), California (1872), Nebraska (1873), and 
Utah (1876). 
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subsequently organized into North and South Dakota; four more 
states followed in the next decade,”* and such statutes have been 
passed in three states since 1890.” The movement occurred 
chiefly in the West; sixteen of the twenty-two states west of the 
Mississippi have such statutes, while in the rest of the country they 
are found only in New York, Illinois, and Kentucky. 

Various types of statutes were tried. The most common is that 
found in the Field Draft Penal Code prepared for New York in 
1864.°° It was first adopted in Oregon in that year, and specifically 
abrogates the common-law rule of strict construction, providing 
instead that all penal statutes “ are to be construed according to the 
fair import of their terms, with a view to effect their objects and to 
promote justice.” Eight other states have adopted similar stat- 
utes.** Another type of statute, without specifically abrogating 
the old rule, provides that statutes shall be “ liberally construed ”, 
either to carry out “ the true intent and meaning of the legislature ” 
as in three states,** or “ with a view to effecting their objects and 
promoting justice ” as in two states.** The distinction between the 
construction of civil and penal statutes — most civil statutes are 
construed liberally even at common law —has been done away 
with in three states, with a caveat that all statutes are to be con- 
strued “‘ with a view to carry out the intention of the legislature ”’,** 
or “ according to the plain import of the language ”’,®° to which one 
cautious legislature added, “and no person shall be punished . . . 
upon pretense that he has offended against its spirit.” ** Two 
states merely require construction of penal statutes ‘“‘ according to 
the fair import of their terms ”’.*” 

But these legislative attempts to abrogate or modify the old rule 
have met with surprisingly little favor with text writers and courts. 


The leading treatises on statutory construction first ignored the 


28 New York (1881), Minnesota (1886), Arizona and Idaho (1887). 

29 Montana (1895), Washington (1909), and Nevada (1912). 

30 See note 25, supra. 

81 Arizona, California, Minnesota, Montana, New York, North Dakota, South 
Dakota, and Utah. See appendix. 

82 Arkansas, Colorado, and Illinois. See appendix. 

83 Tdaho and Iowa. See appendix. 

84 Kentucky. See appendix. 

85 Texas. See appendix. 

86 Nebraska. See appendix. 

87 Nevada and Washington. See appendix. 
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existence of these statutes and then minimized their effect.** Simi- 
larly, many courts have apparently never had their attention called 
to their liberal construction statutes,*® and some courts, though 
recognizing their existence, have read out of them all meaning as 
applied to penal statutes.*® At the present time the common-law 


38 The first reference to liberal construction statutes is found in BisHop, STtatu- 
tory Crimes (2d ed. 1883), citing the statutes of three states (at this time there 
were nine other statutes) of which he says: “ . . . will the courts hang or imprison 
a man by an equitable extension of a statute beyond the fair meaning of its words? 
Not every act of legislation can, under the just application of judicial rules, do 
every thing which to the casual observation appears on its face.” Id. §199a. A 
fairly complete list of such statutes did not appear until Bishop, STATUTORY CRIMES 
(3d ed. 1901) §199a. BiAack, HANDBOOK ON THE CONSTRUCTION AND INTERPRE- 
TATION OF THE Laws (ist ed. 1896), cites only two out of the 17 states which had 
such statutes at that time; the second edition (1911) cited only six more. None 
of the other standard treatises (PoTTeR’s Dwarris, SEpGWICK, and SUTHERLAND) 
even mentions liberal construction of penal statutes, and thus some courts have 
been led to overlook their own statutes because they blindly followed the words of 
these treatises. See Missouri, K. & T. Ry. v. State, 100 Tex. 420, 100 S. W. 766 
(1907), in which the Supreme Court of Texas applied a rule of strict construction 
lifted from SuTHERLAND and Potrer’s Dwarris, nearly half a century after the 
Texas liberal construction statute had been passed. 

39 This is of course primarily the fault of the prosecuting attorneys, but it is 
strange that so many courts have never found the statute even without such 
assistance. The most consi8tent offenders in this regard are in Arkansas, where 
the rule of strict construction was applied in 15 cases since the enactment of the 
statute; in Colorado, where it was applied in 7 cases; in Iowa, where 17 such cases 
were found; and in Montana, where the liberal construction statute was “ redis- 
covered” in 1933, 38 years after it was passed. The liberal construction statute 
has been more honored in the breach than in the observance in the intermediate 
and first instance courts of New York. The Supreme Court of Texas is the of- 
fender in that state; the Court of Criminal Appeals has frequently cited and applied 
the Texas statute. The writer does not mean to imply that all these cases should 
have been decided differently under the statutory canons of interpretation, but 
merely to emphasize that the existence of the statute has not been judicially men- 
tioned. The suggestion has been made that statutes should be passed in these states 
forbidding the discharge of a defendant or reversal of a conviction upon the 
ground that the offense is not covered by a statute, unless the opinion of the court 
shall somewhere coniain the words, “ Of course, penal statutes must be liberally 
construed.” But how shall these statutes be called to the attention of the courts? 

40 The limitation of the Nebraska statute that “no person shall be punished for 
an offense which is not made penal by the plain import of the words, upon pre- 
tense that he has offended against its spirit’ was held to justify the retention of 
the old rule, although the statute expressly abrogates the distinction between the 
“construction of penal laws and laws upon other subjects”. Moore v. State, 53 
Neb. 831, 848, 74 N. W. 319, 324 (1898). The Nevada and Washington statutes 
which do not expressly abrogate the old rule, but merely provide for construction 
of the penal code “ according to the fair import of its terms”, while doubtless in- 
tended to produce some sort of a change, have had little or no effect on the attitude 
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rule still prevails generally, in spite of statutes embodying legisla- 
tive canons of construction, in Arkansas, Colorado, Iowa, Ne- 
braska, Nevada, and Washington. It is often applied in New 
York and Texas. Many courts, however, have consistently applied 
their liberalizing statutes from their adoption,** and even where 
they have been neglected, when rediscovered they have proved 
decisive.** 


III. THe RATIONALE OF THE LEGAL RULES 


The common-law rule requires the strict construction of all penal 
statutes.** The statutory rules, on the other hand, commonly re- 
quire a liberalized construction of all penal statutes, or, at least, of 
all those found in the penal code.** But the reasons given for the 
rules, while establishing that some penal statutes should be con- 
strued strictly, and some liberally, do not, and cannot, show that 
the same rule should be applied to ail statutes. A brief analysis 
will make it clear that the result of either rule is a Procrustean bed, 
necessitating the undue extension, or decapitation, of those unlucky 


of the courts of those states. The Louisiana statute, in force since 1825, expressly 
provides that “The distinction of laws, into odioys laws and laws entitled to 
favor, with a view of narrowing or extending their construction, can not be made 
by those whose duty it is to interpret them.” La. Cr1v. Cope Ann. (Dart, 1932) 
art. 20. Since this is found in the civil code, it has never been applied to criminal 
cases, although the definition of law as anwouncing “ rewards and punishments ” 
(id. art. 2) would seem clearly to include penal laws. The Louisiana courts rather 
pride themselves on their strict construction of penal statutes. See State v. Bailey, 
165 La. 341, 115 So. 613 (1928). The liberal construction provisions in Kan. REv. 
Stat. ANN. (1923) § 77-109; Mo. Srar. ANN. (Vernon, 1932) p. 4984, $645; and 
Oxta. Stat. Ann. (Harlow, 1931) c. 1, art. 1, §§ 2, 3, are apparently expressly 
limited to “statutes in derogation of the common law”, which do not include 
penal statutes. 

41 Notably California, Idaho, Illinois, Kentucky, Minnesota, North Dakota, 
Oregon, South Dakota, Texas (court of criminal appeals), and Utah. 

42 A striking example is found in Continental Supply Co. v. Abell, 95 Mont. 148, 
24 P.(2d) 133 (1933), a case dealing with the liability of directors for corporate 
debts, under a statute construed to be “ penal” in character. Largely upon the 
statute requiring liberal construction of penal statutes, a number of earlier cases 
decided without reference to that statute were overruled. 

43 See note 16, supra. 

44 So limited in Arizona, California, Minnesota, Montana, Nevada, New York, 
North and South Dakota, Oregon, and Washington. Such a limitation does make a 
rough distinction between regulatory measures, not commonly in the penal code, and 
true crimes. In Minnesota such a statute has been extended by the courts to apply 
to criminal provisions not in the penal code. State v. Figge, 177 Minn. 483, 225 
N. W. 430 (1929). 
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instances of legislative intent which do not naturally fit into the 
particular rule adopted. 

For Strict Construction. Potentially the most serious argument 
is that the rule is founded “ on the plain principle that the power of 
punishment is vested in the legislative, not in the judicial depart- 
ment.” *° For if this were true, a liberal construction statute would 
be an unconstitutional delegation of legislative power to the ju- 
diciary. But this objection is clearly unsound. Liberal construc- 
tion does not involve going beyond the intention of the legislature. 
Want of power to depart from the legislative intent exists as curve 
in remedial as in penal statutes; yet this objection has never been ~ 
urged against a liberal construction of remedial statutes.“ Where 
liberal construction statutes have been passed, courts have never 
raised this objection to their enforcement, and only one court has 
doubted the power of the legislature to “ direct the judiciary in the 
interpretation of existing statutes ”’.*” 

It has further been claimed that as the state makes the laws, they 
should be most strongly construed against it.** But the contract 
analogy is weak, for the state is presumably acting in the public 
interest in enacting criminal statutes, and need not in every case 
be subjected to a rule of interpretation designed to secure justice 


between private parties.*® Nor can the rule be justly defended as a 


#5 Chief Justice Marshall in United States v. Wiltberger, 5 Wheat. 76, 95 
(U. S. 1820). This statement has often been quoted by state courts; a somewhat 
different formulation of the same reason is found in State v. Mims, 26 Minn. 191, 
192, 2 N. W. 492 (1879), where the court found the rule of strict construction 
necessary “to guard against the creation, by judicial construction, of criminal of- 
fenses not within the contemplation of the legislature”; and in State v. A. H. 
Read Co., 33 Wyo. 387, 403, 240 Pac. 208, 213 (1925), where the rule was said to 
require “a sufficient degree of certainty in a criminal statute, that will place it 
outside the necessity of judicial determination, through mere implication or con- 
struction, of who or what acts are punishable under it.” 

46 Br. Comm. *86-87; BisHop, Statutory Crimes (2d ed. 1882) § 192. 

47 State v. Parsons, 206 Iowa 390, 396, 220 N. W. 328, 331 (1928) ; cf. State v. 
Schlenker, 112 Iowa 642, 645, 84 N. W. 698 (1900). Contra: Commonwealth v. 
Trent, 117 Ky. 34, 77 S. W. 390 (1903); =e v. Hemrich, 93 Wash. 439, 161 Pac. 
79 (1916). 

48 See Lane v. State, 120 Neb. 302, 305, 232 N. W. 96, 98 (1930) ; Caldwell v. 
State, 115 Ohio St. 458, 461, 154 N. E. 792, 793 (1926). 

49 2 WrLisTon, Conrracts (1920) § 621. The foregoing criticism of this reason 
is of course not applicable to cases where the public does in fact endeavor to ascer- 
tain the limits of the statute; in this class of cases the doctrine of strict construction 
has proper application. 
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bulwark against tyranny in a country where both executive and 
legislature are elected by the people; °° the rule has never achieved 
the dignity of a constitutional amendment. 
Obviously, the original reason for the growth of the rule, to miti- 
1 gate the extension of capital felonies, no longer applies to all penal 
statutes, if indeed it was ever of such widespread application; this 
has often been recognized in states where the rule has been abro- 
gated,” and where this argument is still made, it has been limited to 
those few statutes carrying punishments believed by the courts 
to be disproportionately severe as compared with the acts sought 
to be punished.** 
There remains for consideration only Mr. Justice Holmes’ state- 
ment in McBoyle v. United States ** that it is “ reasonable” for 


50 Rhetorical statements such as in Moore v. State, 53 Neb. 831, 848, 74 N. W. 
319, 324 (1898), to the effect that “ the courts should be particularly careful that the 
bulwarks of liberty are not overthrown, in order to reach an offender who is, but 
who perhaps ought not to be, sheltered behind them”, and in State v. Lovell, 23 
Iowa 304, 306 (1867), where the rule was defended as the alternative to the French 
system, “ vividly illustrated by the exclamation of the French advocate, who de- 
clared that he would fly if accused of stealing the steeples of Notre Dame”, seem 
to have needlessly exaggerated the effect of liberal construction in this country. 

51 “Tn former days, when the law-maker acted upon the idea that penal legisla- 
tion was an important factor in shaping the morals of the people, many acts trivial 
in their consequences were declared criminal, and cruel punishments (whipping, and 
even death) were imposed on conviction of offenses which are now regarded as mere 
misdemeanors. The courts, as conservators of the natural and inalienable rights of 
the citizen, found it expedient and just in the administration of the law to strictly 
construe the provisions of penal statutes, and to resolve every doubtful question of 
construction in favor of the person charged. But the reason for such a rule of 
construction is no longer existent, and in this state it has been repudiated by express 
legislative enactment.” People v. Fowler, 88 Cal. 136, 139, 25 Pac. 1110 (1891). 

52 In Maine, the punishment for knowingly and willfully defiling a spring may 
be life imprisonment. Rev. Stat. (1930) c. 140, §1. This statute was strictly con- 
strued in State v. Blaisdell, 118 Me. 13, 105 Atl. 359 (1919), so as not to include 
stirring up mud in the bottom of a spring with a clean stick. See also State v. 
Bailey, 165 La. 341, 115 So. 613 (1928), in which the Louisiana court reversed a 
conviction as a second offender, saying: “ This court has invariably favored a strict 
construction of the statute [increasing penalties for subsequent offenses], for, in 
every case in which a judge has imposed the double or greater sentence under the 
statute, [citing seven such cases], the court has, for one reason or another, either 
set aside the conviction and sentence or set aside only the sentence and remanded 
the case, with instructions to impose a sentence only for a first conviction.” Jd. at 
355, 115 So. at 618. Cf. Chicago & Alton R. R. v. People, 67 Ill. 11 (1873). 

58 283 U.S. 25 (1931). The Court held that an airplane was not “ an automobile, 
automobile truck, automobile wagon, motorcycle, or any other self-propelled vehicle 
not running on rails” and hence did not come under the National Motor Vehicle 
Theft Act. 41 Stat. 324 (1919), 18 U.S. C. A. § 408 (1927). The result does not 
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penal statutes to be construed to give “ fair warning ” of “ what 
the law intends to do if a certain line is passed ” in language “ that 
the common world will understand ”.°* Why such warning should 
be needed in murder and theft, two crimes as to which Mr. Justice 
Holmes himself admits that “ it is not likely that a criminal will 
carefully consider the text of the law before he murders or steals,” °° 
or especially in transporting stolen property, as in the McBoyle 
case itself, where the offense was clearly a crime under the state 
laws, and the only question was as to federal prosecution, is far 
from self-evident.*® Even if “ fair warning ” had been called for 
in the particular case, as it undoubtedly is in many crimes, it was 
unnecessary to lay down a general rule. Simply because a liberal 
construction might work injustice in some cases is no proper reason 
for inflicting on the people the rule of strict construction in all 


seem improper, but the language has already served to mislead federal district courts. 
In United States v. Limehouse, 58 F.(2d) 395, 398 (E. D. S. C. 1931), rev’d, 285 
U. S. 424 (1932), it was cited as authority for a strict construction of 35 Stat. 1129 
(1909), 18 U. S. C. A. § 334 (1927), penalizing sending “every obscene, lewd or 
lascivious and every filthy” book or letter through the mails. And in Metro- 
Goldwyn-Mayer Dist. Corp. v. Bijou Theatre Co., 50 F.(2d) 908, 910 (D. Mass. 
1931), the case was cited as authority for the proposition that a new invention 
(motion pictures) was not within the copyright statute; this decision was reversed 
in 59 F.(2d) 7o (C. C. A. 1st, 1932). Nor is the McBoyle case consistent with 
earlier cases holding that the offense of “ unduly restraining competition or unduly 
restraining trade to the prejudice of the public ” under the Supreme Court’s inter- 
pretation of the Sherman Anti-trust Act is sufficiently definite. Nash v. United 
States, 229 U.S. 373 (1913), upheld the constitutionality of the Act against attack on 
grounds of indefiniteness. This hardly describes the offense “in language that the 
common world will understand ”. 

54 283 U.S. at 27. 

55 Ibid. 

56 The point at issue here should not be confused with prosecution under regu- 
lations having the force of law but which have never been published. Griswold, 
Government in Ignorance of the Law —A Plea For Better Publication of Executive 
Legislation (1934) 48 Harv. L. Rev. 198. The publication of a statute, no matter 
how liberally it may be construed, gives notice of the approximate limits of the 
crime. It is only if punishment is regarded as retributive (that is, where one who 
has freely committed the prohibited act, knowing that it was prohibited, is punished 
in order to expiate the evil which he has done) that it should be important that 
every criminal be afforded an opportunity to know precisely what acts are pro- 
hibited. Clearly retribution should have little part in determining present-day prin- 
ciples of criminal law. See Glueck, Principles of a Rational Penal Code (1928) 
41 Harv. L. REv. 453, 456-58. : 

57 The New York Court of Appeals is almost the only court in this country to 
see this. See pp. 765-66, infra. 
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For Liberal Construction. The argument for liberal construc- 
tion of non-penal statutes has been put forcibly by Dean Pound 
nearly 20 years ago in an article concluding: “ The public cannot 
be relied upon permanently to tolerate judicial obstruction or 
nullification of the social policies to which more and more it is 
compelled to be committed.” * This argument is equally appli- 
cable to penal statutes, except insofar as “ political liberty requires 
clear and exact definition of the offense.” °° The public is already 
impatient with the refined, and for practical purposes unnecessary, 
distinctions embodied in the penal codes. To make Hauptmann’s 
conviction for murder in the first degree turn on whether the 
window in the nursery was open or shut,” with the law until com- 
paratively recently unsettled if the window were partially open,” 
does not commend itself to the average man. Strict construction of 
such statutes has completed the degradation of the substantive 
criminal law in his mind, equaled in futility only by the disgrace- 
ful pyrotechnics with which the procedure is carried on in a cause 
célébre. An attitude of liberal construction goes far, on the other 

hand, to make the law appeef rational.” 


58 Common Law and Legislation (1908) 21 Harv. L. REv. 383, 407. 
* 59 Td. at 387. 

60 See charge to the jury, New York Times, Feb. 14, 1935, at 10. 

61 See People v. White, 153 Mich. 617, 117 N. W. 161 (1908). 

62 See the biting criticism in WarTeE, CrrmmNat LAw IN ActTIoNn (1934) 16: “ But 
for a century or more it has been the policy of the judiciary —a policy now gradu- 
ally changing — to. utilize casuistic plausibility or any dubiety of the situation for 
the benefit of the accused rather than for the immediate safety of society.” This 
_ was apropos of the reversals of convictions in People v. Jaffe, 185 N. Y. 497, 78 
N. E. 169 (1906), and People v. Rizzo, 246 N. Y. 334, 158 N. E. 888 (1927), upon a 
strict construction gf the New York attempt statute; but it has general application. 

63 The liberal attitude is illustrated by People v. Soto, 49 Cal. 67 (1874), where 
statutory larceny of “ cows ” was held to include a heifer, although earlier decisions 
under the rule of strict construction in England had reached the opposite result 
under similar statutes; Matter of Haines, 69 Cal. Dec. 299, 234 Pac. 883 (1925), 
where a statute punishing “ Every person charged with or convicted of a felony who 
is confined in any jail . . . or who is in lawful custody . .. who escapes” was 
held to include a person confined in jail for a misdemeanor; Lawson v. Common- 
wealth, 160 Ky. 180, 169 S. W. 587 (1914), holding that breaking out of a house 
was sufficient for statutory burglary; and State v. Altwatter, 29 Idaho 107, 157 
Pac. 256 (1916), and State v. Whitmarsh, 26 S. D. 426, 128 N. W. 580 (1910), 
extending the statutory “ crime against nature ” beyond its common-law definition. 
Several “ shocking examples” of the other doctrine are set forth in Note (1934) 
32 Micn. L. Rev. 976. Other similar instances include State v. Goldenberg, 30 Del. 
458, 108 Atl. 137 (1919), where a statute prohibiting pawnbrokers from charging 
“a greater rate of interest than three per centum per month on any loan” was held 
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Changing conditions of modern civilization, and the growth of 
scientific knowledge on criminology, render imperative a new ap- 
proach to the problems of crime.**. New categories of crimes and ~ 
criminals cannot always be accurately defined on the first at- 
tempt. Shall the new machinery be nullified from the start under 
the guise of “ strict construction ”, or shall it be carried out liber- 
ally in the spirit in which it is conceived? Merely to state the issue 
is to answer it. 

But this does not mean that a// penal statutes should be liberally 
construed. Political liberty does require that people should be 
able to pursue certain types of conduct with definite assurance of 
the bounds of criminal liability.°* Carelessly drafted legislation 


not to cover one who charged 3% interest and an additional 3% of the amount of ~ 
the loan (and not of the value of the property) for “storage”; Pontarelli v. State, 
203 Ind. 146, 176 N. E. 696 (1931), holding that preparing a fraudulent 
itemized statement of work claimed to have been done, which was used at a 
conference with representatives of a city in an effort to collect for work not done, 
was not “ making out or presenting for payment . . . any [fraudulent] claim or 
other evidence of indebtedness”; Manning v. State, 175 Ga. 875, 166 S. E. 658 . 
(1932), where realty was held not the subject of embezzlement, which was held to 
be limited to things which were the subject of common-law larceny, though by 
statute realty had long since been made the subject of larceny; and State v. Bailey, 
165 La. 341, 115 So. 613 (1928), holding a general statute providing for double ‘and 
triple sentences for “ a second or third offense ” and life imprisonment for “ a fourth 
offense ” to require all the convictions to be for the same offense, and citing a num- 
ber of other narrow decisions under the same statute. 

64 See address of William Draper Lewis, Director of the American Law Institute, 
before the Attorney General’s Conference on Crime in Washington, Dec. 12, 1934. 

65 See the classification by Glueck, supra note 56, at 479n.: “ broad legal cate- 
gories of social-psychiatric nature within which the treatment board will classify 
individual delinquents; . . . provision for judicial review of the administrative action 
of the treatment tribunal when it is alleged to have acted ‘ arbitrarily ’ or otherwise 
unlawfully.” 

86 Although there is usually a twilight zone between honest conduct and crime, 
in which the defendant should move at his peril, so that notice of the precise bound- 
aries of the crime is not necessary to prevent injustice, this is by no means true of 
all penal statutes. For instance, Reinecke v. People, 15 Ill. App. 241 (1884), where 
a mine owner paying his men by the day and using mining machinery was held not 
within a statute requiring mine owners to buy a track scale and weigh their coal, 
the weight to be the basis on which wages of “ persons mining coal” were to be 
computed; State v. Read, 162 Iowa 572, 144 N. W. 310 (1913), where an automobile 
driver with two lamps on the dashboard of his automobile was held not to violate 
a statute requiring “ two lamps on the front ” of the vehicle; State v. Prather, 79 
Kan. 513, 100 Pac. 57 (1909), where a Sunday baseball game was held not within 
a statute prohibiting “horse racing, cock fighting, or playing at cards or games of 
any kind” on Sunday; State v. Hanchette, 88 Kan. 864, 129 Pac. 1184 (1913), 
where the selling of hydrogen pyroxide in a 5 and roc store was held not within a 
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may still require limitation to avoid unforeseen consequences.” 
The doctrine of strict construction often returns like Banquo’s 
ghost to trouble courts committed by legislation and decision to the 
principle that it has ceased to exist. Doubtless some courts have 
deliberately ignored their liberal construction statutes, preferring 
_rather to hold to strict construction than to have to apply the new 
doctrine in all cases, with the inevitable occasional injustice which 
it would bring. Some compromise is necessary. 


IV. GUIDES TO RATIONAL CONSTRUCTION 


The conclusions which may be drawn from the foregoing are two- 
fold: first, that there is no sound reason for a general doctrine of 
strict construction of penal statutes, and prima facie all such 
should have as liberal a construction as statutes generally,’ and 


statuté prohibiting the sale of “ medicine ” in a store which had no registered phar- 
macist; Commonwealth v. Standard Oil Co., 129 Ky. 744, 112 S. W. 902 (1908), 
where filling customers’ gasoline tanks weekly under standing orders was held not 
to be “ peddling ” under a statute requiring peddlers’ licenses; State v. Sloan, 139 
La. 881, 72 So. 428 (1916), where an additional flat service charge of 25c was held 
not within a statute imposing a penalty for charging “for more electricity ” than 
the meter showed to have been used; Libby v. New York, N. H. & H. Ry., 273 Mass. 
522, 174 N. E. 171 (1930), where use of a gasoline car with an air whistle by a rail- 
road corporation was held not within a statute requiring “a steam whistle to be 
placed on each locomotive engine passing upon its railroad ”; State v. Fisher, 53 Ore. 
38, 98 Pac. 713 (1908), where possession, during the closed season, of a deer killed 
during the open season was held not within a statute prohibiting possession of a 
deer “ during the season when it is unlawful to take or handle such deer ”; State v. 
Hoffman, 110 Wash. 82, 188 Pac. 25 (1920), where an owner of a gill net not catch- 
ing any salmon was held not liable to a statutory penalty for not filing a “ report . . . 
stating the number of salmon . . . caught ”; State v. Herr, 151 Wash. 623, 276 Pac. 
870 (1929), where a hunter killing an elk on October 20 was held not liable under a 
statute prohibiting killing elk except “ between the 20th day of October and the first 
day of November ”. 

67 E.g., People v. Angelo, 246 N. Y. 451, 159 N. E. 394 (1927). 

68 The New York Court of Appeals has often cited or applied its liberal con- 
struction statute. People v. Teal, 196 N. Y. 372, 89 N. E. 1086 (1909); People v. 
Clougher, 246 N. Y. 106, 158 N. E. 38 (1927); People v. Brengard, 265 N. Y. 
too, 191 N. E. 850 (1934). Yet in several cases a strict construction has proved 
necessary to prevent injustice. People v. Stoll, 242 N. Y. 453, 152 N. E. 259 (1926) ; 
People v. Shakun, 251 N. Y. 107, 167 N. E. 187 (1929). Compare People v. 
Showalter, 126 Cal. App. 665, 14 P.(2d) 1034 (1932), where the court resolved 
ambiguities in favor of the accused, although citing the liberal construction statute. 

69 Just how liberally statutes should be construed: whether by analogy, as su- 
perior or codrdinate authority with the common law, or by deductive logic, lib- 
erally or strictly, is beyond the scope of this paper. This matter has been fully 
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second, that certain penal statutes should be strictly construed to 
avoid injustice. These exceptions range themselves into a few 
fairly well defined categories. 

Effect of a Disproportionate Penalty. A statute imposing a 
penalty which the court regards as disproportionately heavy for 
the acts committed can hardly escape a strict construction. It was 
with such statutes, taking away benefit of clergy, that the doctrine 
arose, and the history of the past four hundred years has amply 
proved that under such circumstances courts, juries, and even 
prosecutors will codperate to defeat a clearly avowed “ legislative 
will ” by any available means.”° But a strict construction for this 
reason is often the fault of the courts, and not of needlessly se- 
vere legislation. 

Courts are not always fully aware of the social interests at 
stake,” or may lack the necessary “ judicial humility ” to bow to 
what may seem undue harshness on the part of the legislature, but 
a power of judicial limitation in these cases does exist, and is ex- 
ercised. It would serve only to perpetuate an unnecessary con- 
flict between principle and decision to ignore this tendency; ” 
hence, a cautious modification of the rule of liberal construction 
here seems proper. 

Such a relaxation does not often involve real judicial interfer- 
ence with legislative policy. An extension of a statute by construc- 
tion to cover acts as to which the penalty may reasonably be be- 
lieved disproportionate would usually do violence to the intent of 
the legislature.” 


treated in Pound, Common Law and Legislation (1908) 21 Harv. L. Rev. 383. 
For some general observations on the problem, see Radin, Statutory Interpretation 
(1930) 43 Harv. L. Rev. 863, 879-81; Landis, A Note on “ Statutory Interpreta- 
tion ”, id. 886, 892. 

70 See HALL, op. cit. supra note 15, Cc. 3. 

71 Habitual offender laws have often received a rather narrow construction from 
the courts. E.g., Kelley v. State, 204 Ind. 612, 185 N. E. 453 (1933) ; State v. Bailey, 
165 La. 341, 115 So. 613 (1928). 

72 See Gregory, The Contributory Negligence of Plaintiff's Wife or Child in an 
Action for Loss of Services, etc. (1935) 2 U. or Cut. L. Rev. 173, 193: “In such a 
system of jurisprudence principles and rules should be made to mean something and 
not be susceptible to sterilization by the use of artificial counter doctrine in any fact 
situations wherein their application would produce decisions which courts do not 
like.” 

78 Thus, where a light penalty is imposed, the defense of mistake of fact is 
often read out of the statute; but that such was the intention of the legislature 
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A careful distinction is necessary, however. It is not whether 
the penalty is light or heavy which should control, but whether it 
is disproportionately light or heavy as compared with the culpa- 
bility of the conduct which is sought to be penalized.* As a practi- 
cal matter, the minimum penalty rather than the maximum should 
be important, at least where there is some protection against arbi- 
trary action on the part of the trial judge by appeal on the ground 
that the sentence is excessive, as there is in England and a few 
states.” If such appeal becomes common, or if some sentencing 
tribunal is provided in which the upper court has confidence, the 
widespread availability of probation and suspended sentence, and 
the low minimum penalty for most crimes even where these are 
not available, will largely do away with the necessity of this type 
of strict construction. 

Where the existing penal sanctions seem to the courts to be 
grossly inadequate, great ingenuity is sometimes displayed in 
bringing about a conviction for some greater crime which only by 
analogy could cover the case.”* Here all that is necessary is to 
give those courts still controlled by the common-law rule the right 
to interpret the statutes liberally. 

Effect of Honest Attempt at Compliance. Where an honest at- 


where there is a heavy penalty is usually unthinkable. But there have been cases 
with a heavy penalty where this result was reached. Cf. United States v. Balint, 
258 U. S. 250 (1922), involving a fine up to $2,000 or imprisonment for not more 
than five years or both “in the discretion of the court ” for sale of narcotics not 
known to be such. See Sayre, Public Welfare Offenses (1933) 33 Cov. L. REv. 55, 
72, where, however, the problem is not treated as involving the determination of 
the legislative intent. 

74 This was the case in Buzzard v. Commonwealth, 134 Va. 641, 114 S. E. 664 
(1922), where the statute punishing attempt to rape, liberally construed, would have 
inflicted a more severe penalty than that imposed by another statute for the com- 
pleted act. The court construed the attempt statute strictly to avoid this result. 
The right result for the wrong reason was reached in State v. Blaisdell, 118 Me. 13, 
14, 105 Atl. 359, 360 (1919), where the court quoted with approval the following 
rule: “‘ the degree of strictness applied to the construction of a penal statute de- 
pends in great measure upon the severity of the statute.’” But the punishment 
(optional life imprisonment for “ defiling a spring”) was certainly disproportionate 
to the defendant’s act, stirring up the mud in the bottom of a spring with a clean 
stick, and the conviction was reversed. 

7 England, Criminal Appeal Act, 1907, c. 23, § 4(3) ; Iowa Cope (1931) § 14010; 
Nes. Comp. Srat. (1929) § 29-2308; N. Y. Cope Crim. Proc. (1919) § 543. 

76 Where the reckless driving penalty is deemed inadequate, a driver who reck- 
lessly runs into someone will be held for assault and battery; if that penalty too 
Is inadequate, a conviction for assault with intent to kill is often upheld. See Tulin, 
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tempt is commonly made by those to whom the law applies to 
ascertain the precise limits of the legal sanction imposed, particu- 
larly in the regulation of business practices for the social welfare, 
indefiniteness is usually fatal to the enforcement of the law.” It is 
unfair to those affected to inflict punishment, which is ex post facto 
by nature, for acts whose criminality was not readily apparent be- 
fore the commission of the crime, where the honest motives of the 
defendant cannot be questioned, as is true in many crimes.”* And 
a mistake as to the proper interpretation of the statute itself is 
never a defense.” 

Strict construction plays an important part in preventing this 
injustice. Grammar and deductive logic, narrowly applied, give a 
reasonably certain clue to the meaning of most statutes, but it is 
difficult to forecast with any approach to certainty the limits of 
liberal interpretation. 

The New York Court of Appeals is almost the only court which 
has seen this problem and attempted to solve it. There have been 
two lines of decision: that ordinarily penal statutes are to be liber- 
ally construed, as required by the New York construction statute,*° 
and that certain statutes are to be strictly construed, since “‘ The 
citizen is entitled to an unequivocal warning before conduct on his 
part, which is not malum in se, can be made the occasion of a de- 
privation of his liberty or property.” ** 


The Role of Penalties in Criminal Law (1928) 37 YALE L. J. 1048. Of course, if 
the victim is killed, it is at least manslaughter. 

77 The sweeping provisions of anti-trust laws provide good examples. See 
FREUND, STANDARDS OF AMERICAN LEGISLATION (1917) 222-23: “ The history of the 
criminal enforcement of the Sherman Anti-trust Act should prove another principle, 
namely, that penal legislation ought to avoid elastic prohibitions where the differ- 
ence between the exercise of a valuable right and the commission of a proposed 
criminal offense is entirely one of degree and effect. . . . The criminal enforcement 
of the Sherman Act has been an absolute failure. ... The draconic penalties of 
state anti-trust laws have remained dead letters.” See also Freund, The Use of 
Indefinite Terms in Statutes (1921) 30 YALE L. J. 437. 

78 See note 66, supra. 

79 State v. Foster, 22 R. I. 163, 46 Atl. 833 (1900); see Keedy, Ignorance and 
Mistake in the Criminal Law (1918) 22 Harv. L. Rev. 75. 

80 See note 68, supra. 

81 People v. Phyfe, 136 N. Y. 554, 559, 32 N. E. 978, 979 (1893), quoted with 
approval in People v. Shakun, 251 N. Y. 107, 114, 167 N. E. 187, 189 (1929). 
Another statement of this distinction is found in People v. Stoll, 242 N. Y. 453, 152 
N. E. 259 (1926): “It [the legislature] may impose penal liability upon a public 
officer who so conducts himself that the finger of suspicion, that his public acts are 
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The use of the phrase “ malum in se”’ by the New York court 
is unfortunate; with so many different applications to different 
problems,** it has long since lost any settled meaning, if indeed it 
ever had any.** But the principle upon which the New York court 
is acting is clear. Where the conduct of the accused is not con- 
sciously directed against the interests of others, and is criminal 
only because deemed by the legislature to be contrary to general 
social policy, he should be given “ fair warning ” of the existence 
of those interests and the sanctions imposed to protect them. An 
analysis of the New York cases on this matter brings this out © 
clearly.** 


not governed exclusively by considerations of public benefit, may be pointed at him. 
The courts should give liberal construction to statutes which tend to accomplish 
that purpose but they may not give a strained construction to a statute which will 
result in the punishment of a public officer for acts performed in the public view 
without corrupt motive and which do not tend to introduce the influence of possible 
adverse private interest into the performance of acts which should be dictated only 
by considerations of public welfare.” Jd. at 466, 152 N. E. at 263-64. Cf. Com- 
monwealth v. Standard Oil Co., 129 Ky. 744, 112 S. W. 902 (1908), where the court 
said: “ Criminal statutes should never be construed as to catch those who have 
honestly conformed to the law as it has been expounded by the proper authorities ”. 
Id. at 749, 112 S. W. at 903-04. 

82 As limiting the right of the Crown to grant dispensations in advance, in 
“ constructive intent ” for personal injuries arising out of the commission of some 
other crime, and as defining “ moral turpitude” in immigration and disbarment 
statutes, see Note (1930) 30 Cov. L. Rev. 74. 

83 See BENTHAM, COMMENT ON THE COMMENTARIES (Everett’s ed. 1928) 80. 

84 The “strict construction ” cases since the passage of the liberal construction 
statute in 1881 stem from People v. Phyfe, 136 N. Y. 554, 32 N. E. 978 (1893). By 
statute (not in the penal code and hence not subject to the statutory canon of inter- 
pretation) 10 hours labor on railroads within 12 consecutive hours was made a 
day’s work, but the court held this was meant to apply only in the absence of ex- 
press agreement, and an agreement with the employee for him to work 14} hours 
a day was not a criminal offense. In People v. Stoll, 242 N. Y. 453, 152 N. E. 259 
(1926), a statute prohibited a public officer from becoming interested in any 
“ sale, lease or contract, directly or indirectly ” which he was authorized to make. 
It was held not to apply to a member of a town board which had appointed water 
commissioners and authorized the sale of bonds, the water commissioners retaining 
the defendant as attorney in condemnation proceedings and preparation of the con- 
tract for the sale of the bonds. People v. Shakun, 251 N. Y. 107, 167 N. E. 187 
(1929), involved a statute prohibiting taking usurious security on “tools or imple- 
ments of trade”, and held it not to apply to machinery and fixtures of a printing 
shop. 

People v. Marcus, 261 N. Y. 268, 185 N. E. 97 (1933), held that a statute pro- 
hibiting “ wilful misapplication ” of funds of a banking corporation applied to a 
sale to such corporation of securities of questionable value by the bank which 
owned all of its stock, although defendants had been advised by counsel that the 
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It is difficult to lay down a practical guide defining this class of 
crime. Obviously, the construction of the statute cannot depend 
on whether the particular defendant has made a bona fide attempt 
to comply with its terms, and it is probably impossible to develop 
statistical data as to the habitual conduct in this respect of those 
affected by a particular statute. The gist of this exception is the 
tendency of a liberal construction to mislead persons acting in 
good faith and honestly attempting to comply with the law, and a 
general exception in these terms should prove sufficient. 

Effect of Changed Conditions. The spasmodic attempt to en- 
force old legislation which is inapplicable to changed social or eco- 
nomic conditions presents another instance in which the doctrine 
of strict construction provides some measure of needed protection 
against administrative tyranny. The dead hand of the past, where 
it bars rather than leads social progress, must be narrowly limited 
in scope until outright repeal becomes possible. 

Blue laws are but one example; they are commonly construed 
narrowly.*° The survival of private suits for penalties as a means 
of enforcing the criminal law is likewise an anachronism now that 
the enforcement of the law has been intrusted to public prose- 
cutors, and here also strict construction is the rule.** It is only in 
procedure that the courts often fail to take account of changed 
conditions.** 

Strict construction of statutes inapplicable because of changed 
social or economic conditions does not do violence to the intent of 
the legislature in the true sense. Although usually perpetual in 
form, statutes are passed in the light of the conditions at the time, 
and there would seem no proper ground for inferring that the legis- 


transaction was a legal application of funds. In People v. Brengard, 265 N. Y. 100, 
191 N. E. 850 (1934), the common-law rule that death must result within a year 
and a day was held not to apply to murder under the New York statute. 

85 As to “Sunday statutes ”, see People v. Mooney, 87 Colo. 567, 290 Pac. 271 
(1930) ; Richmond v. Moore, 107 Ill. 429 (1883) ; State v. Penny, 42 Mont. 118, 111 
Pac. 727 (1910). 

86 The cases are numerous. £.g., Stewart v. Fuson; 152 Ky. 137, 153 S. W. 247 
(1913) ; Ferch v. Victoria Elevator Co., 79 Minn. 416, 82 N. W. 678 (1900). 

87 A refreshing exception is People v. Lieber, 357 Ill. 423, 192 N. E. 331 (1934), 
where the Supreme Court of Illinois granted a rehearing and reversed its first de- 
cision, which would have freed a large number of defendants simply because a 
grand jury panel of 60 instead of the statutory 23 was summoned, although the 23 
grand jurors finally selected were all qualified. 
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lators of one generation ever intended to insist upon a broad inter- 
pretation of their statutes where they run clearly contrary to the 
social and economic policies of a subsequent generation. 


V. REFORM OF THE PRESENT RULES 


If the foregoing argument is sound, there is urgent need of re- 
form in the construction of penal statutes. How this may best be 
accomplished in a particular jurisdiction, of course, depends on the 
existing rule in effect there. 

Where There Is No Legislation. No insuperable obstacle exists 
to putting rational principles into effect even where the comnion- 
law rule still obtains without modifying legislation. The Supreme 
Court’s recent decision in Funk v. United States ** has demon- 
strated anew the capacity for growth which has been perhaps the 
greatest achievement of the common law. What the Court there 
said with regard to rules of evidence is applicable to this problem 
with only the substitution of “ construction ” for “ evidence ”: 


“The fundamental basis upon which all rules of construction must 
rest — if they are to rest upon reason — is their adaptation to the suc- 
cessful development of the truth [i.e., the true legislative intent]. And 
since experience is of all teachers the most dependable, and since experi- 
ence also is a continuous process, it follows that a rule of construction at 
one time thought necessary to the ascertainment of truth should yield 
to the experience of a succeeding generation whenever that experience 
has clearly demonstrated the fallacy or unwisdom of the old rule.” *° 


After this statement it does not seem too much to hope that the 
Supreme Court will lead the way to rational construction. Its in- 
fluence on such matters is tremendous; for instance, its decision 
in United States v. Wiltberger *° one hundred and fifteen years ago 
in favor of strict construction has been cited and followed at one 
time or another by the courts of some two thirds of the states.” 
But there is no reason why any court is not free to decide for itself 
that changed conditions warrant the abandonment of the old rule. 

88 290 U. S. 371 (1933), holding the wife of a defendant competent to testify in 
the federal courts in his behalf. ‘ 

89 290 U. S. at 381. 

90 5 Wheat. 76 (U.S. 1820). 


91 y Rose, Notes on Unitep States SUPREME Court Reports (rev. ed. 1917) 
1021-29; 1 id. (Supp. 1932) 166-68. 
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The fact that so many statutes abrogating or modifying it have 
been enacted gives added weight to this argument.*” 

Where There Is Existing Legislation. The liberal construction 
statutes do not prevent strict construction on the principles hereto- 
fore discussed where necessary to avoid injustice or unfairness. 
This has been done, as we have seen, under the New York statute, 
which by its terms applies to all statutes in the penal law, and a 
fair interpretation of these statutes, in the light of the evil to be 
remedied (strict construction of all penal statutes) would allow 
strict construction of certain statutes where required by fairness 
and not probably in contravention of the intention of the legisla- 
ture. The liberal construction statutes are all, with two excep- 
tions,” limited to “ the intention of the legislature” or to “ pro- 
moting justice ” or to the “ fair import of the terms ” used. 

Pennsylvania is the only state which by statute expressly re- 
quires a strict construction of penal laws.” Here reform would 
require the repeal of that statute. 

Proposed New Legislation. Undoubtedly the most effective way 
to secure reform in this field, as in most others, is by new legisla- 
tion. The whole problem of statutory interpretation calls for the 
finest exercise of judgment, and the standards to be applied are 
necessarily somewhat indefinite. About all that can be done is to 
free the courts from the binding force of the old rule and lay down 
a rule of liberal construction sufficiently flexible to allow them to 
avoid the injustice occasionally inherent in such a rule without 
having to violate the legislative standard to do so. 

The following form of statute is offered as a suggested model: 


“Sec. 1. The rule of the common law that penal statutes shall be 
strictly construed shall not apply to any penal statute now in force or 


92 A similar argument was one ground for the decisions in Funk v. United States, 
290 U. S. 371 (1933), and Benson v. United States, 146 U. S. 325 (1892). See 
Note (1934) 47 Harv. L. Rev. 853, 858. — 

3 Texas and Nebraska, where the statute provides for construction according 
to the “ plain import of the language”. See appendix. 

94 See appendix. 

%5 Pa. Stat. ANN. (Purdon, 1929) tit. 18, § 3712: “In all cases where a remedy 
is provided, or duty enjoined, or anything directed to be done by any act or acts 
of assembly of this commonwealth, the directions of the said acts shall be strictly 
pursued; and no penalty shall be inflicted, or anything done agreeably to the pro- 
visions of the common law in such cases, further than shall be necessary for carrying 
such act or acts into effect.” The statute was adopted in 1806. 


. 
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hereafter enacted in this state. All such statutes shall be construed 
liberally, without regard to any distinction between the construction 
of penal and non-penal statutes, except as specifically provided in Sec- 
tion 2 of this Act. 

“Sec. 2. A penal statute may be construed strictly where such con- 
struction is necessary (1) to make the words of the statute not mis- 
leading to persons acting in good faith and honestly attempting to 
comply with all provisions of law regulating their conduct; or (2) 
to prevent the imposition of a penalty which is so disproportionate to 
other penalties imposed by law or which is so clearly inappropriate in 
view of changed social or economic conditions in the state that it is 
reasonable to believe that the legislature did not intend such a result.” 


Insofar as possible this statute makes use of terminology already 
construed by courts or employed in other statutes. The phrase 
“necessary to make the words of the statute not misleading ” 
comes with slight modification from the Federal Securities Act,°° 
and although it has as yet no settled construction, it aptly defines 
the circumstances making a strict construction proper. The 
phrase “ acting in good faith and honestly attempting to comply 
with all provisions of law ” uses words with a fairly definite legal 
meaning, and seems more accurate than the expression used by 
the New York Court of Appeals (“‘ conduct which is not malum 
in se”) * to express the same idea. 

_ The fate of so many of the existing liberal construction statutes 
should be enough to convince anyone that the mere passage of the 
proposed statute will not reform the law on this subject. But if 
called to the attention of the courts — and this is the job of the 
prosecuting attorney — it can at least “ give a direction for profit- 
able thinking.” ** It likewise gives the court the right, as well as 
the responsibility, of executing the laws for the benefit of society 
at large. And it avoids the conflicts between rule and reason ex- 
hibited in both of the existing legal rules on the subject. 


Livingston Hall. 
Harvarp Law ScHOOL. 


96 48 Srat. 87, 15 U. S.C. A. § 77x (1933). 

97 See note 81, supra. 

98 This pithy quotation is from Landis, A Note on “ Statutory Interpretation” 
(1930) 43 Harv. L. REv. 886, 892-93. 
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APPENDIX 


Digest of statutes on strict or liberal construction of penal statutes, and 
decisions stating or applying the rules after adoption of the statute. 


I 


States with statutes substantially as follows: “ The rule of the common law 
that penal statutes are to be strictly construed, has no application to this 
[Penal] Code. All its provisions are to be construed according to the fair 
import of their terms, with a view to effect its objects and promote justice.” 

ARIZONA: Rev. Cope ANN. (Struckmeyer, 1928) § 4477. Section cited: 
Williams v. Territory, 13 Ariz. 27, 108 Pac. 243 (1910); McCall v. State, 
18 Ariz. 408, 417, 161 Pac. 893, 896 (1916) (dissenting opinion) ; Bush v. State, 
19 Ariz. 195, 167 Pac. 79 (1917); State v. Behringer, 19 Ariz. 502, 172 Pac. 
660 (1918) (limited in majority opinion, applied in dissenting opinion). 

CALIFORNIA: PEN. Cope (Deering, 1933) § 4. Section cited: Ex parte 
Gutierrez, 45 Cal. 429 (1873); People v. Mortimer, 46 Cal. 114 (1873); 
People v. Soto, 49 Cal. 67 (1874); People v. Fowler, 88 Cal. 136, 25 Pac. 
1110 (1891); Jn re Mitchell, 1 Cal. App. 396, 82 Pac. 347 (1905); People v. 
O’Donnell, 37 Cal. App. 192, 174 Pac. 102 (1918); Matter of Haines, 69 Cal. 
Dec. 299, 234 Pac. 883 (1925); People v. Richards, 86 Cal. App. 86, 260 Pac. 
582 (1927); People v. Lovelace, 97 Cal. App. 228, 275 Pac. 489 (1929); 
People v. White, 124 Cal. App. 548, 12 P.(2d) 1078 (1932). Section cited 
but held to resolve ambiguities in favor of defendant: People v. Showalter, 
126 Cal. App. 665, 14 P.(2d) 1034 (1932). Strict construction applied to 
penal code: People v. Doyle, 13 Cal. App. 611, 110 Pac. 458 (1910); People v. 
Superior Court, 84 Cal. App. 201, 257 Pac. 922 (1927), rev’d, sub nom. 
People v. Ellis, 204 Cal. 39, 266 Pac. 518 (1928); Miller v. Salomon, 100 Cal. 
App. 756, 281 Pac. 89 (1929). Strict construction of penal statutes not in 
penal code, and hence not under construction statute: People v. Tisdale, 
57 Cal. 104 (1880) ; Ex parte Kohler, 74 Cal. 38, 15 Pac. 436 (1887); Ex parte 
McNulty, 77 Cal. 164, 19 Pac. 237 (1888); Snell v. Bradbury, 139 Cal. 379, 
73 Pac. 150 (1903); Symmes v. Sierra Nevada Mining Co., 171 Cal. 427, 
153 Pac. 710 (1915); Jnre Twing, 188 Cal. 261, 204 Pac. 1082 (1922). 

Minnesota: Stat. (Mason, 1927) § 9908. Section cited: Edberg v. John- 
son, 149 Minn. 395, 184 N. W. 12 (1921); State v. Figge, 177 Minn. 483, 225 
N. W. 430 (1929). Liberal construction without citing section: State v. Smith, 
82 Minn. 342, 85 N. W. 12 (1901). Strict construction of statute in penal 
code: Price v. Denison, 95 Minn. 106, 103 N. W. 728 (1905). Strict con- 
struction of penal statutes not in penal code: State v. Finch, 37 Minn. 433, 34 
N. W. 904 (1887); Ferch v. Victoria Elevator Co., 79 Minn. 416, 82 N. W. 
678 (1900). 

MonTANnA: Rev. Cope ANN. (Choate, 1921) §10710. Section cited and 
applied to statute not in penal code: Continental Supply Co. v. Abell, 95 
Mont. 148, 24 P.(2d) 133 (1933). Section cited: John v. Northern Pac. Ry., 
42 Mont. 18, rr1 Pac. 633 (1910); State v. Penny, 42 Mont. 118, 111 Pac. 
727 (1910). Strict construction: State v. Cudahy Packing Co., 33 Mont. 179, 
82 Pac. 833 (1905); Ju re Wisner, 36 Mont. 298, 92 Pac. 958 (1907); State v. 
Clemens, 40 Mont. 567, 107 Pac. 896 (1910); McLaughlin v. Bardsen, 50 
Mont. 177, 145 Pac. 954 (1915); State v. Bowker, 63 Mont. 1, 205 Pac. 961 
(1922). Strict construction of penal statutes not in penal code: State v. 
Aetna Banking & Trust Co., 34 Mont. 379, 87 Pac. 268 (1906); State v. Tuffs, 
54 Mont. 20; 165 Pac. 1107 (1917); State v. Lutey Bros., 55 Mont. 545, 179 
Pac. 457 (1919); Shubat v. Glacier County, 93 Mont. 160, 18 P.(2d) 614 


(1932). 
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New York: Pen. Law (1909) § 21. Court of Appeals. Section cited: 
People v. Teal, 196 N. Y. 372, 89 N. E. 1086 (1909) (but statute construed 
strictly) ; People v. Clougher, 246 N. Y. 106, 158 N. E. 38 (1927); People v. 
Brengard, 265 N. Y. 100, 191 N. E. 850 (1934). Strict construction as to 
acts not malum in se: East v. Brooklyn Heights R. R., 195 N. Y. 409, 88 
N. E. 751 (1909); People v. Stoll, 242 N. Y. 453, 152 N. E. 259 (1926); 
People v. Shakun, 251 N. Y. 107, 167 N. E. 187 (1929). Strict construction 
of penal statutes not in penal code: Wallace & Sons v. Walsh, 125 N. Y. 26, 
25 N. E. 1076 (1890); People v. Phyfe, 136 N. Y. 554, 32 N. E. 978 (1893); 
People v. Rosenberg, 138 N. Y. 410, 34 N. E. 285 (1893); Manhattan Co. 
v. Kaldenberg, 165 N. Y. 1, 58 N. E. 790 (1900); Burks v. Bosso, 180 N. Y. 
341, 73 N. E. 58 (1905); People v. Weinstock, 193 N. Y. 481, 86 N. E. 547 
(1908); Osborne v. International Ry., 226 N. Y. 421, 123 N. E. 849 (1919); 
City of Rochester v. Rochester Gas & Elec. Corp., 233 N. Y. 39, 134 N. E. 
828 (1922). Appellate Division. Cases are numerous and strict construction 
is usually applied. Supreme Court. Strict construction is usually applied; a 
bad example of this (even though citing the statute) is People v. Fleishman, 
133 Misc. 288, 232 N. Y. Supp. 187 (Magis. Ct. 1928). 

Nortu Dakota: Comp. Laws ANN. (1913) § 9201. Section cited: Terri- 
tory v. Stone, 2 Dak. 155, 4 N. W. 697 (1879); State v. Fargo Bottling Works 
Co., 19 N. D. 396, 124 N. W. 387 (1910). 

OrEGON: Cope ANN. (1930) § 14-1043. Interpretation according to “ fair 
import of the terms”: State v. Brown, 7 Ore. 187 (1879); State v. Dunn, 53 
Ore. 304, 99 Pac. 278 (1909); Kirk v. Farmers’ Union Grain Agency, 103 
Ore. 43, 202 Pac. 731 (1921). 

Sout Dakota: Comp. Laws (1929) § 3577. Section cited: Territory v. 
Stone, 2 Dak. 155, 4 N. W. 697 (1880); State ex rel. Van Nice v. Whealey, 
5 S. D. 427, 59 N. W. 211 (1894); State v. Whitmarsh, 26 S. D. 426, 128 
N. W. 580 (1910); State v. Johnson, 50 S. D. 394, 210 N. W. 353 (1926). 

Uran: Rev. Stat. ANN. (1933) § 88-2-2, applying to entire Revised 
Statutes. Section cited: Salina City v. Lewis, 52 Utah 7, 172 Pac. 286 (1918) 
(municipal ordinance) ; State v. Sawyer, 54 Utah 275, 182 Pac. 206 (1919). 


2 


States with statutes substantially as follows: “ All general provisions, terms, 
phrases and expressions used in any statute shall be liberally construed, in 
order that the true intent and meaning of the legislature may be fully carried 
out.” 

ARKANSAS: Stat. (Crawford & Moses, 1921) §§ 9728, 9729, applies to both 
civil and criminal statutes unless otherwise provided or the context or subject 
matter is repugnant thereto. Liberal construction without citing statute: 
Chicago, R. I. & Pac. Ry. v. State, 84 Ark. 409, 106 S. W. 199 (1907). Strict 
construction without citing statute: Hughes v. State, 6 Ark. 131 (1845); 
Grace v. State, 40 Ark. 97 (1882); Stout v. State, 43 Ark. 413 (1884); Casey 
v. State, 53 Ark. 334 (1890); Hawkins v. Taylor, 56 Ark. 45, 19 S. W. 105 
(1892); State v. Lancashire Fire Ins. Co., 66 Ark. 466, 51 S. W. 633 (1899); 
State v. International Harvester Co., 79 Ark. 517, 96 S. W. 119 (1906); 
Jonesboro, Lake City & Eastern R. R. v. Brookfield, 87 Ark. 409, 112 S. W. 
977 (1908); St. Louis, Iron Mt. & So. Ry. v. McClerkin, 88 Ark. 277, 114 
S. W. 240 (1908); St. Louis, Iron Mt. & So. Ry. v. Waldrop, 93 Ark. 42, 123 
S. W. 778 (1909); State ex rel. Moose v. Frank, 114 Ark. 47, 169 S. W. 333 
(1914); St. Louis, Iron Mt. & So. Ry. v. State, 125 Ark. 40, 187 S. W. 1064 
(1916); Simmons v. American Ry. Exp. Co., 147 Ark. 339, 227 S. W. 414 
(1921); Poston v. State, 286 S. W. 943 (Ark. 1926); Holford v. State, 173 
pr oe ” S. W. 33 (1927); Jacobs v. Parham, 175 Ark. 86, 298 S. W. 
483 (1927). 

Saaeee Ann. Stat. (Mills, 1930) § 6996. Section cited and applied: 
Cardillo v. People, 26 Colo. 355, 58 Pac. 678 (1899). Strict construction 
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without citing section: County Comm’rs v. Law, 3 Colo. App. 328, 33 Pac. 143 
(1893); Hazelton v. Porter, 17 Colo. App. 1, 67 Pac. 179 (1902); Price v. 
Kit Carson County, 22 Colo. App. 315, 124 Pac. 353 (1912); Sheely v. People, 
54 Colo. 136, 129 Pac. 201 (1912); Credit Men’s Adj. Co. v. Vickery, 62 Colo. 
214, 161 Pac. 297 (1916); Croswell v. People, 74 Colo. 547, 223 Pac. 51 
(1924); People v. Mooney, 87 Colo. 567, 290 Pac. 271 (1930). 

Inttnots: Rev. Stat. ANN. (Smith-Hurd, 1933) c. 131, §1. Supreme 
Court. Section cited: Hankins v. People, 106 Ill. 628 (1883); Richmond v. 
Moore, 107 Ill. 429 (1883); People ex rel. Keeney v. City of Chicago, 152 
Ill. 546, 38 N. E. 744 (1894); Maxwell v. People, 158 Ill. 248, 41 N. E. 995 
(1895); People v. Harrison, 191 Ill. 257, 61 N. E. 99 (1901); People v. Patten, 
338 Ill. 385, 170 N. E. 280 (1930). Reasonable construction without citing 
section: Meadowcroft v. People, 163 Ill. 56, 45 N. E. 303 (1896); Hamer v. 
People, 205 Ill. 570, 68 N. E. 1061 (1903); Zellers v. White, 208 Ill. 518, 70 
N. E. 669 (1904) ; People v. Fox, 269 Ill. 300, 110 N. E. 26 (1915); People v. 
Tallmadge, 328 Ill. 210, 159 N. E. 319 (1927); People v. Mueller, 352 Ill. 124, 
' 185 N. E. 239 (1933). . Strict construction without citing section: Edwards 
v. Hill, 11 Ill. 22 (1849); Wright v. People, 61 Ill. 382 (1871); Chicago & 
Alton R. R. v. People, 67 Ill. 11 (1873); Albrecht v. People, 78 Ill. 510 
(1875); People v. Peacock, 98 Ill. 172 (1881); Chicago, R. I. & Pac. Ry. v. 
People, 217 Ill. 164, 75 N. E. 368 (1905). Court of Appeals. Section cited: 
Peterson v. Currier, 62 Ill. App. 163 (1895). Strict construction without 
citing statute in several other cases prior to 1909. 


3 


States with statutes substantially as follows: “The rule of the common 
law that statutes in derogation thereto are to be strictly construed, has no 
application to these compiled laws. Their provisions and all proceedings 
under them are to be liberally construed, with a view to effect their objects 
and to promote justice.” 

IpaHo: Cope ANN. (i932) tit. 70, § 102. Section cited: State v. Altwatter, 
29 Idaho 107, 157 Pac. 256 (1916); Im re Moore, 38 Idaho 506, 224 Pac. 662 
(1924); Boise Ass’n v. Seawell, 47 Idaho 473, 276 Pac. 318 (1929). Strict 
construction without citing section: Independent School Dist. v. Collins, 15 
Idaho 535, 98 Pac. 857 (1908); State v. Choate, 41 Idaho 251, 238 Pac. 538 
(1925); In re Dampier, 46 Idaho 195, 267 Pac. 452 (1928). 

Iowa: Cope (1931) c. 4, §64. Section cited or applied: State v. Stoller, 
38 Iowa 321 (1874); Young v. Madison County, 137 Iowa 515, 115 N. W. 23 
(1908). Strict construction without citing statute: Jones v. State, 1 Iowa 
395 (1855); State v. Lovell, 23 Iowa 304 (1867); State v. Quinn, 47 Iowa 368 
(1877); Bond v. Wabash, St. Louis & Pac. Ry., 67 Iowa 712, 25 N. W. 892 
(1885); Hanks v. Brown, 79 Iowa 560, 44 N. W. 811 (1890); Kuhn v. Kuhn, 
125 Iowa 449, 101 N. W. 151 (1904); Rohlf v. Kasemeier, 140 Iowa 182, 118 
N. W. 276 (1908); State v. Read, 162 Iowa 572, 144 N. W. 310 (1913); State 
v. Andrews, 167 Iowa 273, 149 N. W. 245 (1914); State v. Deitrick, 178 
Towa 48, 159 N. W. 595 (1916); State v. Bunn, 195 Iowa 9, 190 N. W. 155 
(1922); State v. Olson, 200 lowa 660, 204 N. W. 278 (1925); State v. Zellmer, 
202 Iowa 638, 210 N. W. 774 (1926); Drazich v. Hollowell, 207 Iowa 427, 
223 N. W. 253 (1929); State v. Niehaus, 209 Iowa 533, 228 N. W. 308 
(1929); State v. Brown, 215 Iowa 600, 246 N. W. 258 (1933); State v. Camp- 
bell, 217 Iowa 848, 251 N. W. 117 (1933). 

Kentucky: Stat. (Carroll, 1930) § 460. See other provisions of statute 
and cases cited group 4, infra. 

4 

States which in substance provide for construction of statutes “ without 
regard to the distinction usually made between penal and other laws ”. 

Kentucky: Stat. (Carroll, 1930) § 460 (as in group 3, supra): liberal con- 
struction of statutes “to promote [their] objects”; § 459: construction “ to 
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carry out the intention of the legislature”. Sections cited: Commonwealth v. 
Gale, 10 Bush. 488 (Ky. 1874); Commonwealth v. Davis, 12 Bush. 240 
(Ky. 1876); Commonwealth v. Helm, 9 Ky. L. Rep. 532 (1887); Lyons v. 
Hodgen & Miller, 10 Ky. L. Rep. 271 (1888); Commonwealth v. Trent, 117 
Ky. 34, 77 S. W. 390 (1903); Miller v. Commonwealth, 117 Ky. 80, 77 S. W. 
682 (1903); Commonwealth v. Goulet, 140 Ky. 843, 132 S. W. 151 (1910); 
Lawson v. Commonwealth, 160 Ky. 180, 169 S. W. 587 (1914). Strict con- 
struction without citing section: McMasters v. Burnett & Co., 92 Ky. 358, 17 
S. W. 1021 (1891); Commonwealth v. Malone, 141 Ky. 441, 132 S. W. 1033 
(1911); Stewart v. Fuson, 152 Ky. 137, 153 S. W. 247 (1913). 

NEBRASKA: Comp. Stat. (1929) § 29-106: construction “ according to the 
plain import of the language”; no person to be punished for offense “ not 
made penal by the plain import of the words, upon pretense that he has 
offended against its spirit.” Rather liberal construction: Albion Nat. Bank 
v. Montgomery, 54 Neb. 681, 74 N. W. 1102 (1898); State v. Stapel, 103 
Neb. 135, 170 N. W. 665 (1919). Strict construction or limited to “ plain 
import of the words”: Moore v. State, 53 Neb. 831, 74 N. W. 319 (1898) ° 
(citing statute); Bailey v. State, 57 Neb. 706, 78 N. W. 284 (1899); McCor- 
mick Harvesting Mach. Co. v. Mills, 64 Neb. 166, 89 N. W. 621 (1902); 
Preston v. State, 106 Neb. 848, 184 N. W. 925 (1921); State v. Pielsticker, 
118 Neb. 419, 225 N. W. 51 (1929); Weber v. State, 122 Neb. 369, 240 N. W. 
429 (1932). Doubts resolved in favor of the accused: State v. Dailey, 76° 
Neb. 770, 107 N. W. 1094 (1906); Gilbert v. State, 78 Neb. 636, 111 N. W. 
377 (1907); Lane v. State, 120 Neb. 302, 232 N. W. 96 (1930). 

Texas: Pen. Cope (1925) art. 7: construction “according to the plain 
import of the language’; no person to be punished for offense “not made 
penal by the plain import of the words”. Supreme Court. Section cited: The 
Road Cases, 30 Tex. 503 (1867); State v. Elliot, 34 Tex. 148 (1870). Strict 
construction without citing section: Houston East & West Texas Ry. v. Camp- 
bell, 91 Tex. 551, 45 S. W. 2 (1898); Missouri, Kan. & Tex. Ry. v. State, 100 
Tex. 420, 100 S. W. 766 (1907); State v. Duke, 104 Tex. 355, 137 S. W. 654 
(1911); State v. International & Great Northern Ry., 107 Tex. 349, 179 S. W. 
867 (1915). Court of Criminal Appeals. Section cited: Ex parte Gregory, 
20 Tex. App. 210 (1886); Murray & Anthony v. State, 21 Tex. App. 620, 
2 S. W. 757 (1886) (but resolving doubts in favor of accused) ; Oliver v. State, 
65 Tex. Cr. App. 150, 144 S. W. 604 (1911); Gentry v. State, 66 Tex. Cr. 
App. 567, 152 S. W. 635 (1913); Bradfield v. State, 73 Tex. Cr. App. 353, 
166 S. W. 734 (1914); Patillo v. State, 120 Tex. Cr. App. 568, 47 S. W.(2d) 
847 (1932) (but resolving doubts in favor of accused). Court of Civil Appeals. 
No consistent rule. 

5 


States with statutes as follows: “‘ Every provision of this act [penal code] 
shall be construed according to the fair import of its terms.” 

Nevapa: Comp. Laws (Hillyer, 1929) §9979. Strict construction of 
statute not in penal code: Ex parte Todd, 46 Nev. 214, 210 Pac. 131 (1922). 

WasuincTon: Rev. Stat. ANN. (Remington, 1932) § 2298. Strict con- 
struction without citing statute: State v. Hart, 136 Wash. 278, 239 Pac. 834 
(1925); State v. Diebold, 152 Wash. 68, 277 Pac. 394 (1929). Strict construc- 


~ tion of statutes not in penal code: State v. Hoffman, 110 Wash. 82, 188 Pac. 


25 (1920); State v. Larson, 119 Wash. 123, 204 Pac. 1041 (1922); State v. 
Hertz Driv-Ur-Self Station, Inc., 149 Wash. 479, 271 Pac. 331 (1928); State 
v. Herr, 151 Wash. 623, 276 Pac. 870 (1929). Liberal construction of pro- 
hibition act under specific liberal construction section in the act: State v. 
Hemrich, 93 Wash. 439, 161 Pac. 79 (1916); State v. Booher, 148 Wash. 149, 
268 Pac. 167 (1928). 
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GOVERNMENT CORPORATIONS: A PROPOSAL * 


PY pba atipaatld ownership of all or a part of the shares of 
stock in a corporation is an old American practice. The 
use of the corporate form of organization in the structure of gov- 
ernment likewise has historical precedent in American adminis- 
trative experience. The Bank of North America and the Bank of 
the United States are examples of early stock ownership by the 
national government, while the numerous state banks and the 
internal improvement companies are instances of stock ownership 
by the state governments. 

During the late 18th and early 19th centuries government 
ownership of shares of stock in corporations seemed an easy 
method of lending public aid to economic enterprises that were 
thought to be essential to the development of the natural resources 
and economic possibilities of the country, and this seems to have 
been considered the only effective method of controlling or regu- 
lating business. The modern American concept of the police 
power had not developed by that time, nor was there any back- 
ground of experience with regulatory administrative agencies 
upon which to draw. Furthermore, no elaborate organization of 
public administrative authorities existed, as is now available in 
both national and state governments, nor did the then current 
theory of the proper scope of governmental functions permit of 
such an extensive administrative structure as Americans now 
assume to be not only normal but necessary. 

The corporate activities of government of the last century were 
only a portion of a much larger field of activity on the part of gov- 
ernment, the larger scene including financial aids and grants of 
money and credit and land, in addition to grants of various privi- 


* This article is not intended to present all the case law of the subject, but it 
is based upon an extensive study of that law. The study.was made possible by a 
grant from the research funds of the University of Minnesota. Some of the more 
significant phases of the law of government corporations have been discussed by 
Thurston, Government Proprietary Corporations (1935) 21 VA. L. REV. 351. 
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leges and immunities, all designed to encourage the economic 
development of the nation.* 

During the middle period of the r9th century the national eco- 
nomic development seemed to have got under way sufficiently to 
justify the governments of both state and nation in turning their 
attentions to the growing need for controls that would restrain 
those formerly encouraged, so that the economic doctrine of scarc- 
ity, rather than that of plenty, might continue to flourish, and to 
justify government in the development of administrative tech- 
niques of regulation. The performance of an increasing variety 
of governmental services also tended to focus attention and inter- 
est on the need for the development of the administrative branch 
of government. The ensuing period of the growth of regulation 
and of the increase of services brought into American government 
the element of an extensive and bureaucratic administrative 
system. 

When the War came, and later when the depression of 1929 
came, government participation in corporations and use of the 
corporate form of organization again came to the fore,’ but for 
somewhat different reasons than existed earlier. The need for 
cutting “ red tape ” and delay and for escaping the traditionalism 
of bureaucratic administration is now emphasized.* The War 


1 Much interesting but scattered material is to be found in the research mono- 
graphs on the history of early American banks, railroads, canals, and various 
internal improvements. An interesting early example of federal subscription to 
shares in a state chartered corporation was the Dismal Swamp Canal Co. See 
12 Ops. Att’y GEN. 350 (1868). The only method of finding the case material in 
the state courts that yielded any significant results was that of paging the state 
reports of those states that were found to have used corporations in these fields. 
The state constitutional and legal history of the period seems not to have been 
covered either in any great ‘detail or on any large scale. 

2 The names of government corporations do not always reveal their character. 
For example, the Sugar Equalization Board was a corporation. Similarly, the 
Bank of North Dakota, while apparently organized on an ordinary administrative 
basis, is treated by the courts for some purposes as a corporation. Sargent County 
v. State, 47 N. D. 561, 182 N. W. 270 (1921). The War Finance, Emergency Fleet, 
Housing, Reconstruction Finance, and Subsistence Homestead corporations are 
among those commonly associated with the war and depression organizations. The 
exact number of corporations of this type now in existence in the state and national 
governments is unknown, because of the rapidity with which they are being or- 
ganized, and because of the lack of any central registration agency intrusted with 
the duty of collecting and issuing such information. 

8 See Drovwock, GOVERNMENT OPERATED ENTERPRISES IN THE CANAL ZONE 
(1934), especially c. 9; VAN Dorn, GOVERNMENT OWNED CorpoRATIONS (1926). 
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had to be won, business needed to be saved and aided, recovery 
had to get under way, relief had to be administered, and financial 
freedom from such obstacles to experimentation as civil service 
laws and the comptroller general was necessary. Perhaps consid- 
erations of responsibility and the subsequent effect of decisions 
arrived at during emergencies were too easily overlooked, and 
these omissions may prove to be complicating factors when a more 
permanent governmental policy with respect to the forms and 
functions requires formulation. Dissatisfaction with the results 
obtained through administrative regulation of commercial activi- 
ties doubtless played a part in the tendency to try other forms of 
regulation, such as regulation by competition, the competitor be- 
ing the government itself. The corporate form suggests itself as 
a convenient one to use for such a purpose. It likewise suggests 
itself as the logical form to use if governmental entry into the field 
is to result in the elimination of private firms and the establish- 
ment of a government monopoly. Private business had used the 
corporation with success, so the argument ran; why, therefore, 
should not the government make use of the same form? From 
the standpoint of government the corporation is a device of public 
administration; from the viewpoint of economics it is an experi- 
ment in the borderland of political economy. 

The concept of a corporation is a troublesome one, and upon 
analysis lacks that precision of constituent elements and bound- 
aries so commonly associated with it. The classification of cor- 
porations offers equally difficult problems, and any attempt at 
definitive classification only illustrates the fine gradations that 
make one type of corporation merge into another type, and all of 
the types thus become inseparable. Nevertheless, it is of some 
utility to differentiate corporations for purposes of the formula- 
tion of legal rules and the establishment of juristic categories. 

In a very real sense, of course, all corporations bear a relation- 
ship to government, because the privilege of using the corporate 
form is one that is granted by government, and abuses of that 
privilege furnish grounds upon which governmental action may 
be instituted for the revocation of the privilege. Private corpora- 
tions, as such, however, are not of primary interest in this con- 
nection, because, although a private corporation may owe certain 
duties to government, and although these duties may be special, 
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as well as general, the fact remains that the law treats the private 
corporation as a private commercial undertaking. Or, if its pur- 
pose be noncommercial, then the rules applied to nonprofit asso- 
ciations are applied, and these rules are based upon the assump- 
tion that the association is not governmental, not political, but 
that it is private. The grant of the privilege to be a corporation, 
then, is not sufficient to make the corporation a governmental in- 
stitution, in the sense in which government corporation is used 
herein. 

The municipal corporation, for so long spoken of as a corpora- 
tion, was and is, of course, a government corporation created for 
purposes of local self-government and for purposes of state ad- 
ministration. Municipal corporations differ from the government 
corporation in the more restricted sense, in that they involve the 
idea of territoriality as a primary element of the concept. Mu- 
nicipal corporations also consist of the inhabitants of the particular 
territory, and are conceived to treat the many as one qualified by 
territoriality. 

Public administrative agencies of a traditional type are some- 
times organized in the corporate form, such as colleges and uni- 
versities. In Minnesota, Michigan, and Idaho, the state univer- 
sities are corporations.° They are not stock corporations — but 
of course the element of shares of stock is not requisite to the 
existence of a corporation — nor are they territorial corporations 
such as the municipalities, but they are really administrative cor- 
porations. A hospital or a relief agency may be organized in a 
similar manner, and one of the modern illustrations of this type 
of corporation is the corporation established to administer relief 
in some of the states. The administrative corporation may, of 
course, be organized in such a way as to have shares of stock, but 
the existence of stock is without significance in such a situation, 
the shares being deposited with some officer or agency and not 
being intended to vest control in any particular holder or holders 
thereof. These corporations may be for administrative purposes 

4 E.g., Railroad Co. v. Peniston, 18 Wall. 5 (U.S. 1873). 

5 State ex rel. University of Minn. v. Chase, 175 Minn. 259, 220 N. W. 951 
(1928), contains a discussion of some of the problems incident to these corporations, 
and cites a number of cases from other states. National Soldiers’ Home for many 


years prior to 1930 was such a corporation in the national government. 35 Ops. 
Att’y GEN. 490 (1928). 
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in the traditional sense, or they may be for purposes of regulation 
through competition in the economic sense, or they may combine 
both of these ends. In neither case would they be commercial 
corporations primarily, and the making of profit would be either 
incidental or temporary. 

The distinction between the administrative corporation and the 
corporation in which the government owns a portion of the stock 
and private individuals own some of it is not easy to draw. The 
tendency is perhaps natural to think of the latter type of corpora- 
tion as a commercial corporation, largely because the nature of 
the work done or intended to have done by such corporations is of 
a nature that is usually carried on by private commercial corpora- 
tions. Such an institution as a government bank, in which the 
government may own a majority or minority of the stock, and in 
which private individuals may own some stock, is distinguished 
from the ordinary banking corporation only in that part of the 
stock is held or may be held by government, and that certain 
specific obligations due to government render it less free than the 
ordinary private corporation. It is, in a sense, a governmental 
agency rather than an agent of the government, and in another 
sense it is a partnership (using that term in a general sense) be- 
tween government and private individuals. Both may receive 
dividends, and profit may be one of the major ends to be served by 
the institution. Such a corporation is a government-owned cor- 
poration in a qualified sense, and it is a government corporation, 
in a sense, but the participation of private individuals in the 
formation and direction and fruits of the organization qualify its 
public character. The government may or may not be able to 
control the policy of the corporation, that depending in the last 
analysis upon its ownership of a majority of the shares. 

Finally, an examination of the various types of corporations 
having a more or less direct relationship to governmental admin- 
istration would be incomplete without mention of the corporation 
that is organized by a group of persons who hold public office, 
for the purpose of carrying on certain governmental work, des- 
ignated as an agency of the government and organized by direc- 
tion of someone with authority to do so in the government.® The 
corporation may be organized by private individuals for the same 


6 The Sugar Equalization Board furnishes an early example. 
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purpose and apparently may bear the same relation to govern- 
ment. Such corporations may be stock corporations, and their 
shares or certificates will be deposited with some designated officer, 
and control vested in officers other than those who are the actual 
incorporators. In form such a corporation is a private corpora- 
tion, but in substance it is governmentally owned, governmentally 
controlled, and governmentally operated. Its entire capital sub- 
scription and expenses of incorporation may be from government 
funds. 

It seems clear that no analysis of the forms and controls and 
functions and essential elements of power will furnish any very 
satisfactory clue to just what is a government corporation or to 
the type of institution that should be called a government-owned 
corporation. Lack of any conscious plan in the establishment or 
utilization of the various types of corporations and their relation- 
ships to government makes it difficult to appraise either their 
present or future legal status. Law, in this respect at least, is in 
large part but an instrumentality for the accomplishment of cer- 
tain more or less general aims, and a lack of clarity in the plans or 
assumptions involved reflects itself in uncertain and contradic- 
tory legal rules. 

The courts in both national and state governments, acting after 
the manner of common-law courts, have gradually developed a 
body of law on various aspects of the legal status of all of the 
different types of corporations mentioned above, but as common- 
law courts they decided each case as it arose and had in mind no 
general conscious plan that called for a search of the elements 
common to all of these corporations nor did they search for dis- 
tinctions between them. This is inherent in the technique of the 
common law. It is not that general assumptions are absent, but 
it is that they are not explicit, and not being clearly perceived 
they serve as inadequate guides for determining the legal position 
of corporations in the administrative structure of government. 
Decisions and statements made in connection with one type of 
corporation are cited in connection with cases involving entirely 
different types, without any consideration of the elements of like- 
ness or difference that may be present. Certain analogies were 
drawn from the law of private corporations while others were 
drawn from the law of public administration. 
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Special administrative officers in the government, having the 
duties of law officers and administrative judges, such as the At- 
torney General, the Comptroller General, the Court of Claims, 
and the Employees Compensation Commission, have served to 
fill the gaps left by judicial decision, and to modify in applica- 
tion to detail the general principles enunciated in judicial opinions. 

To leave the status of these corporations to be worked out by 
the method of the common law had the advantage of letting the 
slower and more basic trends, as reflected in judicial decisions, fix 
their status. But it also had the disadvantage that these basic 
trends were not perceived very clearly, with the result that diver- 
gent principles and rules were applied. It also had the disad- 
vantage of precedent operating to obscure the distinctions be- 
tween corporate types and purposes, and precedent also tends to 
make it difficult to change the rules and principles later when sig- 
nificant differences are perceived, and it operates to obstruct 
change both by statute and judicial decision. These factors, 
coupled with the necessity for the building up of the details of the 
law by legal advisers to the administration, have made for a body 
of law that is practically unknown to all but the researcher, except 
for those segments of it with which particular administrators, 
judges, or lawyers may come into contact. The effect of the 
common-law method is gradually to obscure and to encrust so that 
the outline and the details alike become difficult of discovery." 

The statutes and executive orders providing for, or directing 
the organization of, government corporations, furnish some rules, 
and to some extent have served as guides to principles and plans. 
The statutory basis for government corporations, however, has 
been inadequate. This inadequacy no doubt has been due, in 
part, to the fact that the legislatures have not had any clear idea 
before them of the exact place that these corporations were to 
hold in government and in the economic order. Neither did they 
have in mind the position of these corporations in the legal order. 

This lack of proper statutory foundation has caused much con- 
fusion in the law of government corporations, and it is this omis- 
sion in our statutory law that should be supplied by Congress and 


7 A discussion of some of the limitations of judicial review under this technique 
of decision, in the field of public law, is to be found in Fretp, THe Errect oF AN 
UNCONSTITUTIONAL STATUTE (1935) €. 12. 
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the state legislatures. Congress should enact a carefully drawn 
statute under which all corporations federally owned and oper- 
ated should be incorporated. The state legislatures, similarly, 
should enact state incorporation laws if they are to use the cor- 
porate form of administrative organization to any great extent. 
These statutes should cover the more important phases of or- 
ganization, control, powers, finance, position in the government, 
and should regulate some of the more troublesome phases of sub- 
stantive law that are involved in their operation. 

A brief consideration of some of the more important phases of 
government corporation law that should be covered by such a 
statute and an analysis of some of the problems that must be con- 
sidered in making a choice between one or another set of rules may 
be suggestive. 

Constitutional problems are relatively few in this field of the 
law, although they are not absent entirely. It seems pretty clear 
that the national government may use the corporate form as an 
administrative device for carrying out any power that it can exer- 
cise. The question is sometimes asked: for what purposes can 
Congress create a government corporation? The answer is, of 
course, that such a corporation can be created for any constitu- 
tional federal purpose.* Corporations like the Tennessee Valley 
Authority must stand, not on any peculiar rule arising from the 
fact that they may be corporations, but on the usual doctrines of 
constitutional law, such as the power to spend, the power over 
navigable waters and over commerce between the states, and the 
power to make such laws as are necessary and proper to execute 
these and other pertinent powers.° 

The states, similarly, are under the same constitutional re- 
straints, so far as the Constitution of the United States is con- 
cerned, that they are under as states. The corporations, how- 
ever, may escape some of these restraints, but that is due to the 
fact that the corporations are not states, and those constitutional 


8 McCulloch v. Maryland, 4 Wheat. 316 (U. S. i819); Osborn v. Bank of the 
United States, 9 Wheat. 737 (U.S. 1824); Smith v. Kansas City Title & Trust Co., 
255 U.S. 180 (1921). The cases are numerous that assume instead of discuss this 
point. Congress may go far in chartering a private corporation for private profit in 
executing its powers. Cf. Thomson v. Pacific R. R., 9 Wall. 579 (U. S. 1869); 
Luxton v. North River Bridge Co., 153 U.S. 525 (1894). 
® See Note (1935) 48 Harv. L. Rev. 806. 
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restraints that apply to persons and states apply to state corpora- 
tions just as they apply to states. For example, the states may 
not emit “ Bills of Credit ”.*° The definition of a bill of credit is 
formulated in such a way that it involves issuance by the state. 
Hence, if a corporation issues what looks like a bill of credit, 
nevertheless, because it is not issued by the state, it is not a bill of 
credit — subject of course to the qualification that the credit of 
the state must not be pledged behind it because such a pledge 
will constitute a state issue.* On the other hand, a government 
corporation, such as the University of Michigan, is subject to the 
prohibitions of the Thirteenth Amendment, and so would the Re- 
construction Finance Corporation or any other government cor- 
poration be subject to the law of that amendment.”* 

The state constitutions contain numerous provisions concern- 
ing corporations, and while a few of them deal with purely ad- 
ministrative corporations,** most of them deal either with private 
or municipal corporations. State constitutional provisions for- 
bidding the pledging of governmental credit to aid corporations, 
or prohibiting subscriptions to shares of stock, usually apply to 
private corporations, and not to governmental corporations.* 

The law of government corporations is largely administrative 
law, that is to say, largely statutory law, administrative regula- 
tions, and those common-law rules that apply to American gov- 
ernment generally, on the administrative side. 

The statute should provide for the formation of corporations 
that are to be owned, used, or operated by the national govern- 
ment in the execution of its functions. Congress should consider 
carefully whether there are some phases of the work carried on by 
the national government that should be carried on in the corporate 
form more or less permanently, and it should consider whether 
there are some types of work that should be carried on under that 


10 U. S. Const. Art. I, § 10. 

11 Briscoe v. Bank of Kentucky, 11 Pet. 256 (U. S. 1837). 

12 The phraseology of the Thirteenth Amendment is such that it operates upon 
persons as well as upon governments. See United States v. Reynolds, 235 U.S. 133 
(1914); 25 Ops. Atr’y GEN. 474 (1905). 

13 E.g., Munn. Const. art. IX, § 4. 

14 Interesting examples of evasion of constitutional provisions on credit are to 
be found in Alabama State Bridge Corp. v. Smith, 217 Ala. 311, 116 So. 695 
(1928), and Loomis v. Callahan, 196 Wis. 518, 220 N. W. 816 (1928). 
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form temporarily. It may be that Congress will wish to leave a 

wide discretion in the chief executive so that the President can — 
choose the corporate form when he thinks it better, but the cor- 
poration itself should, in that case, be organized under the federal 
statute. Provision should be made for the organization of corpo- 
rations under the direction of executive order, but no executive 
order should be a sufficient basis for the organization under state 
law of any corporation that is to serve the United States. More 
will be said on this point later. In any case, Congress should at 
least decide under what types of circumstances it thinks that the 
chief executive should resort to the corporate form of organiza- 
tion. Some guide should be furnished to the executive, not only 
because it may be constitutionally required,’ but because it is the 
preferable policy. Rules concerning the choice between stock and 
nonstock corporations should be formulated, and the instances 
in which private subscription is to be permitted should be enu- 
merated. The legal rights and powers incident to shareholding 
should be clarified. Great difficulty exists in determining, under 
present law, whether the government stands in the position of a 
shareholder to the corporation, or whether it is the principal and 
the corporation the agent.’® It is sometimes held that the same 


15 Cf. Panama Ref. Co. v. Ryan, 55 Sup. Ct. 241 (1935), Note (1935) 48 Harv. 
L. REv. 798. Do the rules on delegation of powers to the administrative branch of 
the government apply to the same extent when the internal structure and operation 
of government and its administration are concerned as they do when the adminis- 
tration is exercising powers that affect private rights more directly? The President 
has directed that a corporation be organized, under a statutory grant of power to 
see that a specified action is taken, supplemented by a grant of power to use such 
“agencies” or departments as he may deem proper. This power has, in some 
instances, been delegated to the head of a department by the President, and the 
department head, in turn, has directed the organization of the corporation. This 
was done in the case of the Subsistence Homestead Corporation. See Ops. Atr’y 
GeEn., July 18, 1934. 

16 The problem of rights of shareholders is illustrated by 1 Ops. Att’y GEN. 
’ g20 (1834), dealing with dividends of the Bank of the United States. On the 
stockholder and agency relationships, compare United States v. Strang, 254 U. S. 
491 (1921); Sloan Shipyards Corp. v. United States Fleet Corp., 258 U. S. 549 
(1922); Erickson v. United States Spruce Production Corp., 264 U.S. 246 (1924); 
Federal Sugar Ref. Co. v. United States Sugar Equalization Bd., 268 Fed. 575 
-(S. D. N. Y. 1920); United States Shipping Bd. Emergency Fleet Corp. v. South 
Atlantic Dry Dock Co., 300 Fed. 56 (C. C. A. 5th, 1924) ; United States v. Skinner 
& Eddy Corp., 5 F.(2d) 708 (W. D. Wash. 1925); United States Shipping Bd. 
Emergency Fleet Corp. v. Tabas, 22 F.(2d) 398 (C. C. A. 3d, 1927); United States 
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corporation may be the agent at one time, and only the corpora- 
tion at another.” The cases contain very. inadequate tests 
whereby to classify the two types of relationships with reference 
to specific transactions. Something should be said, also, concern- 
ing the capital of the corporation, how much of it there shall be, 
and how it can be increased or diminished. The present practice 
of granting to corporations organized under state laws to do fed- 
eral work federal funds with which to carry on the work, and per- 
mitting the corporation to retain all its income for the execution of 
any of its powers, whether those powers be identical with the pur- 
pose for which the money was originally granted or not, should as 
regulated. 

The outline of details of the organization that is to be used, or 
of the types of organization to be used, should be set out in the 
statute. The statute, rather than an executive order, should de- 
termine the status and powers and constitution of the governing 
board of the corporation if there is to be one. The relationship 
that shall exist between Congress and the corporation should be 
stated. Is the corporation to be subject to the direct control of 
Congress? The American answer has almost always made it sub- 
ject to the executive. Statute rather than executive order should 
determine whether a member of the cabinet should represent the 
President on the board. It may be, as Professor Dimock sug- 
gests,’® that we will wish to retain our present practice, which dif- 
fers from that in England, of having heads of departments repre- 
sented on government corporation boards. Certainly, adequate 
and periodic reports should be required to be rendered by the 
corporation to both the chief executive and the legislature, though 
transmittal of reports to Congress might be through the execu- 
tive branch. 

The relationships that shall exist between the corporation and 
the other departments of government, and the application to cor- 
porations of the general rules and statutes governing administra- 
tion, must be straightened out, because now one rule dealing with 


v. Czarnikow-Rionda, 40 F.(2d) 214 (C. C. A. 2d, 1930); United States v. New 
Amsterdam Casualty Co., 52 F.(2d) 148 (S. D. N. Y. 1931). 

17 The Emergency Fleet Corporation is a good example, acting sometimes as 
“agent ” of the United States, sometimes as an agent of the President, and at other 
times acting on its own behalf. 

18 Op. cit. supra note 3. 
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“ agencies ” or departments will be applied to one corporation and 
not to another, or one rule will be applied to the corporation be- 
cause it is an agency, while another rule will not be applied be- 
cause it is not such an agency of the Federal Government.*® 

The general rules that are to fix the relations of the unit to 
the states and their local subdivisions require more specific state- 
ment than has been the custom hitherto. Difficulties of jurisdic- 
tion, for various purposes, such as police, have arisen in the 
past,”° and whether state law should apply to any of the affairs of 
the corporation is a question that should receive a statutory 
answer.” 

The opportunities for friction that now exist because of the fed- 
eral use of state-chartered corporations will be diminished some- 
what if the Federal Government is limited to the use of its own 
corporations. But as it stands now, the situation is that theoreti- 
cally the state has certain legal controls over these corporations, 
by virtue of the fact that it gave them legal life, while in fact 
federal prestige and pressure is so overwhelming that they are 
treated by courts and administrators as the Federal Government 
itself, in its normal administrative organization, to the defeat of 


19 The Fleet Corporation was said to be an “ executive agency” within the 
meaning of the act giving the President power to reorganize certain phases of 
national administration. See Ops. Att’y Gen., April 19, 1933. The Public Works 
Emergency Housing Corporation is not subject to the Standardization Act, accord- 
ing to another opinion of the same date. See the application of the Economy Act, 
in 12 Compr. Gen. Dec. 175, 269, 239 (1932) (Fleet Corp.); 12 id. 113 (1932) 
(Howard University). See also 1 Compr. Gen. Dec. 299 (1921) (travel expenses) ; 
4 id. 788 (1925) (contract procedures) ; 7 id. 600 (1928) (purchasing procedures) ; 
8 id. 89 (1928) (power to employ private detectives). And cf. United States Grain 
Corp. v. Phillips, 261 U.S. 106 (1923). 

20 Are homesteaders on subsistence homesteads subject to arrest by state officers 
for the violation of the ordinary police laws of the state? See Ops. Att’y GEN., 
July 18, 1934. In re Kelly, 71 Fed. 545 (C. C. E. D. Wis. 1895), held that a state 
has criminal jurisdiction over an inmate of a soldiers’ home. Cf. Clarke v. County 
of Milwaukee, 53 Wis. 65 (1881). But cf. Ohio v. Thomas, 173 U.S. 276 (1899), 
holding that state food laws do not apply to a soldiers’ home. And Sinks v. Reese, 
19 Ohio St. 306 (1869), decided that inmates were not residents of the state for pur- 
poses of voting. 

21 Express statutory provision should subject most corporations to the ordinary 
rules of conduct applicable to persons and businesses in the states. Ordinary state 
protections should extend to federal corporations, and if this is true the state like- 
wise should have ordinary jurisdiction. State laws protecting a federal corporation 
against fraudulent practices were applied to protect the Bank of the United States. 
State v. Buchanan, 5 H. & J. 317 (Md. 1821). 
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state controls. It may be an affront to the state to have so much 
federal work carried on by federal-chartered corporations, but it 
is only adding insult to injury to make use of the state’s own laws 
to shear it of much of its power. The centralizing tendency is pro- 
ceeding with sufficient rapidity as it is without the necessity of 
strong-arm methods to employ the reserved powers of the states 
by means of the acquisition of corporate powers of the state. To 
have all federal corporations nationally chartered as well as 
owned and operated is only to conform to the sound policy of the 
last seventy years of a national government with independent and 
self-sufficient administration. This policy can be adhered to with- 
out the friction necessarily incident to practices such as those just 
examined. 

Much diversity exists in practice with respect to financial con- 
trols. On the one hand, theory and practice seem to assume that 
the corporation is financially independent, and that the flexibility 
of modern private corporation management is necessary and de- 
sirable. It has been pointed out by one writer that one of the 


primary purposes of some government corporations is to make a 


profit,”’ but it should be added that the primary purposes of most 
government-owned corporations is not that, and that it is ques- 


tionable whether that can be a justifiable primary purpose of. 


government corporations as a class except in a socialized State or 
in a period of transition towards such a State. It is not only a 


22 Drmock, op. cit. supra note 3. The financial position of the corporation 
depends on statute entirely. See Ops. Atr’y GEN., Sept. 10, 1934. The Fleet Cor- 
poration was forced to turn over surplus moneys to the treasury, through the 
failure of the legislature to regulate this subject properly. 5 Compt. Gen. Dec. 
1004 (1926). The Bank of North Dakota has been held not to be subject to 
audit by the office of the state auditor. State ex rel. Kozitzky v. Waters, 45 N. D. 
115, 176 N. W. 913 (1920). On the freedom of some of the state administrative 
corporations from ordinary financial controls that are applicable to other depart- 
ments and agencies of the state government, see note 5, supra. The rules should 
not be identical in all respects for an ordinary administrative department as for a 
corporation, but the need for administration supervision is very real, nevertheless. 
The rules on surplus and interest and investment should be covered by statute. 
One of the waterways corporations subscribed to bank stock in the reorganization 
of a bank. Ops. Att’y Gen., April 14, 1933. It has been held that emergency 
funds granted to a corporation, and then granted back by the corporation to some 
of the regular departments, do not come under the spending rules applicable to 
those departments, although the funds are treated as funds of the United States for 
certain purposes. See 37 Ops. Att’y GEN. 1,7 (1932). 
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corporation that we are concerned with here, but it is a govern- 
ment corporation. The reason why this distinction becomes cru- 
cial is, of course, that financial accountability in the government 
means conformity with the legal requirements governing spend- 
ing, while in private business it has to do with the wisdom and 
success of spending and investment, and these are judged by earn- 
ings and reserves and dividends. Were the State a socialized one, 
the purpose of profit might be used legitimately as a method of 
getting capital for the needs of expanding industry. 

The employment policies of government corporations obviously 
can be put upon a political, commercial, or merit system basis. If 
the corporation is to be used to escape many of the traditions and 
restrictions of bureaucratic administration, it should not be sub- 
jected to the civil service laws. If civil service laws, however, are 
really wise, the corporations might be expected to use them even- 
tually if they do governmental rather than ordinary commercial 
work. The practice is not uniform. Perhaps it is a fair gener- 
alization to say that most of the present corporations are not under 
the civil service rules at the present time. Some distinction might 
be drawn between the corporations on the basis of their purpose 
and work. Statutory provisions on this point show no evidence 

_of being anything but casual, and the civil service cannot be ex- 
tended to government corporations by presidential order if the 
statute excepts the corporation from the operation of the civil 
service law. Employment policies deal not only with selection, 
however, but with such subjects as retirement and workmen’s 
compensation. Do the state laws on workmen’s compensation 
apply to a federal corporation? Do the particular federal laws, 
such as the Longshoremen’s Act apply, or does the general act for 
government employees apply? This should be covered by 
statute.” 

A corporation of the United States is not a foreign corporation 


28 For examples of civil service status, see the opinions of the attorney general, 
on the following dates, May 16, 1933, April 18, 1934, April 19, 1934, June 28, 1934, 
and also 37 Ops. Atr’y GEN. 7 (1932). The subject of compensation for injuries 
has been very confused, and the law needs clarification. See 34 Ops. Atr’y GEN. 
120 (1924); 34 id. 363 (1925); Sullivan v. United States Shipping Bd. Emergency 
Fleet Corp., 76 Pa. Super. 30 (1920), writ of error dismissed and cert. denied, 261 
U.S. 146 (1923). So also in pensions and retirement do the rules need clarification. 
6 Comet. Gen. Dec. 453 (1927) ; 10 id. 43 (1930) ; 11 id. 38 (1931). 
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in the states, but a real question arises when the corporation is one 
organized in Delaware, because as to all of the other states Dela- 
ware corporations are foreign. No further complication in the 
already confused law of foreign corporations should be created by 
making further exceptions in case the foreign corporation is an 
agency of the national government.” 

The powers of government corporations should be covered by 
statute. One of the objections to allowing corporations which do 
national work to be organized under state law is that the powers of 
the corporation may be broader than federal power in the corpora- 
tion is intended to be. Some necessity still exists for exercising 
care in the grant of corporate powers. It is true that federal pow- 
ers cannot be broader than federal powers constitutionally are, and 
that corporate powers cannot be broader than those granted by 
statute, but it is not an easy thing to tell where corporate powers 
end and federal powers end when the corporation derives its pow- 
ers from the states (with reserved powers) and does work for the 
national government (of delegated powers). This very difficulty 
often means that the corporation does that which it thinks neces- 
sary to have done. The federal statute should cover the broader 
aspects of corporate powers. 

Taxation is another subject that should receive statutory con- 
sideration. On the basis of judicial decisions as they now stand 
a national administrative corporation apparently may not be 
taxed at all by the states. The Spruce Production Corporation 
affords an illustration of this rule.** This was a corporation or- 
ganized under the laws of Washington to facilitate the production 
of air craft during the War. The stock, except seven shares for 
trustees, was owned by the United States. It was held that county 
and state taxes levied against the land and physical property of 
the corporation were invalid. The states may tax commercial 
corporations in which the United States is a shareholder, but may 
not do so in such a manner as will burden, discriminate against, or 


24 In the opinion of July 18, 1934, the attorney general ruled that the Subsistence 
Homesteads Corporation was not a foreign corporation in the states. 
25 Clallam County v. United States, 263 U. S. 341 (1923). The Housing Cor- 
poration during the War was likewise exempt from all forms of state taxes. New 
Brunswick v. United States, 276 U.S. 547 (1928). The Fleet Corporation was also 
immune. King County v. United States Shipping Bd. Emergency Fleet Corp., 282 

Fed. 950 (C. C. A. oth, 1922). 
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in any way hinder, the governmental work entrusted to the cor- 
poration.** The dictum of Chief Justice Marshall in McCulloch 
v. Maryland *' as to the taxability of the building lot on which a 
national bank is located has been thought by some to have been 
overruled by the cases on the administrative corporations, such 
as the Spruce Corporation, but the refusal to permit state taxation 
of its land only shows that to tax it at all was regarded as burden- 
ing the function itself.2* The Spruce Corporation was a war cor- 
poration while the United States Bank was a commercial corpo- 
ration operated partially, at least, for profit. To tax the bank 
lot places a much less direct burden on the United States. It may 
be that all or most of the corporations of the United States will be 
classified as administrative, and as so classified, will be rendered 
immune from state taxation of any kind.”® It is questionable now 
whether anything that is done by the national government through 
any administrative device is “ commercial ” for purposes of state 
taxation. 

State immunity from national taxation is not nearly so broad, 
however, and state enterprises that are commercial in character, 
even though monopolistic, are subject to national taxation. These 
cases do not turn on the form of state administrative organization, 
but upon the nature of the function involved, or upon the eco- 
nomic effect of the function.” 

It should be observed that Congress has been permitted to 
waive this immunity from state taxation as to national banks, 
and a fair use of analogy would justify the application of the same 
rule to commercial corporations.** Whether Congress has the 


26 McCulloch v. Maryland, 4 Wheat. 316 (U. S. 1819); Weston v. City of 
Charleston, 2 Pet. 449 (U.S. 1829) ; and Smith v. Kansas City Title & Trust Co., 255 
U. S. 180 (1921), applied this rule to land banks. 

27 4 Wheat. at 436. 

28 Cases cited supra note 25. 

29 On the trend in the cases relating to this point, see Field, States versus 
Nation and the Supreme Court (1934) 28 AM. Pot. Sct. REv. 233. 

80 State activities are being classified as governmental and proprietary (or com- 
mercial) for purposes of federal taxation, without respect to the form in which 
the activity is carried on. Ohio v. Helvering, 292 U. S. 360 (1934), indicates that 
this is true. See also South Carolina v. United States, 199 U.S. 437 (1905); North 
Dakota v. Olson, 33 F.(2d) 848 (C. C. A. 8th, 1929). 

81 This point has been decided by inference rather than by a decision that 
turned upon argument on the point. National banks are essentially private, despite 
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constitutional power to waive such immunities in the case of ad- 
mininstrative corporations is not so clear, but the rules governing 
interstate commerce would have persuasive though not conclusive 
weight in favor of Congressional power here, too.*” 

Whether government corporations should be taxed, as a matter 
of policy (laying aside the problem of intergovernmental rela- 
tions), is a question which involves a number of considerations 
that are common to the whole subject of government in business. 
The question whether a state-owned public utility should pay 
taxes in the state is not affected by the form of the organization of 
that utility, whether it be bureaucratic or corporate. The factors 
to be considered lie in the nature of the work carried on and the 
effects of that work upon the existing economic order or parts 
thereof. 

The “governmental” function would save the corporation 
from taxation, by the mere fact that it is governmental, under ex- 
isting theories and rules. No proposals are now made to tax de- 
partments of public health, and none would be made if these 
departments were corporate in the form of their organization. 
But there are many proposals to tax public utilities, and they are 
generally administered as a part of the ordinary, regular, bureau- 
cratic form of governmental administration. These proposals are 
put forth on the grounds that the operation of a public utility is 
not a governmental function, and even though governments do op- 
erate them the utilities should be treated as though they were not 
operated by the government, but as though they were operated by 
private individuals, so as to put them on a plane with others who 
may be operating public utilities of the same kind. Why is it that 
some of the functions performed by government are said not to be 
governmental? One reason often advanced is that the function, 
historically considered, customarily has not been performed by 
government, particularly not by our own government. There- 


certain duties to the national government. Owensboro Nat. Bank v. Owensboro, 173 
U.S. 664 (1899). 

82 Congress may fail to exercise its powers over interstate commerce, and, if it 
wishes to have state action cover certain transactions that could not otherwise be 
covered by state action, may affirmatively open the field for state control. Clark 
Distilling Co. v. Western Maryland Ry., 242 U. S. 311 (1917). The problem of 
local taxation of a state corporation is suggested by Board of Trustees v. Cham- 
paign County, 76 Ill. 184 (1875). 
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fore, it should not be carried out by government now, and so 
should be treated as though it were not being carried on by gov- 
ernment. From the standpoint of economic analysis the reason 
probably is that the government-operated utility is competing 
directly or indirectly with privately owned business, and, on the 
assumption that the present economic system should be con- 
tinued, competition between two units should only be examined 
and compared as to costs, efficiency, etc. if comparable conditions 
prevail. Otherwise, it may well happen that the cheaper and more 
efficient unit will fail. From the political point of view govern- 
ment entry into the field may be intended either as regulation 
through the economic device of competition, or it may be intended 
to drive out private operation entirely. Now, if it is the inten- 
tion to be competitive in the economic sense, and not in the regu- 
latory sense, it seems clear that the government-operated business 
in the competitive field should pay taxes — the ordinary regular 
or special taxes that are imposed upon businesses of that type and 
in that form. Sometimes the view is advanced that taxes should 
be paid so as to “ keep the books straight ”, but, if the problem be 
looked upon from its regulatory aspects, it requires public ac- 
counting methods and Messinia instead of those applied to 
commercial enterprise. 

The problem of the relationship that should exist between gov- 
ernment corporations and the tax structure depends, then, upon 
what the réle and purpose of the corporation is intended to be and 
turns out in fact to be. The difficulty in applying any or all of 
these tests, or considerations, to any particular government cor- 
poration is that a corporation is not established to do any one par- 
ticular task to the exclusion of others, and that even though the 
limited réle be intended, circumstances may require or cause ex- 
pansion or diversification of functions. What of the Tennessee 
Valley Authority? How should an agency be classified that has 
for its purposes the conservation and development of the navi- 
gable waters of a particular area, and that has one commercial cor- 
poration as a subdivision and another subsidiary corporation that 
is partially of a relief and partially of a commercial character? 
And what can be said of rehabilitation agencies which are in the 
corporate form? Such corporations may be disbursing relief, 
making loans to risks that are not considered sound by private 
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financial institutions, drawing in some risks that really are sound 
and therefore competitive, may have power to lease factories and 
operate them, and finally, may sell products at a price so low 
that private dealers must reduce their prices or go out of business 
or perhaps both. The difficulty of dissecting the manifold activi- 
ties of some of these corporations is so great that subjecting them 
to the usual taxes is virtually impossible. The result is that taxes 
are not applied and also, of course, that other governmental units 
are excluded from this field of taxation. 

Congress could designate certain types of work that could be 
carried on by the corporate form, and could restrict the corporate 
activities in such a way as to make it possible to say that any par- 
ticular corporation is commercial (taxable) or governmental 
(non-taxable). To do this would, of course, be to raise a storm 
of protest because it is just this flux and flexibility that from the 
governmental point of view are so necessary in a transitional 
period such as this. Yet, if Congress refuses to act, the courts 
will continue to do the classifying, and incidentally, will continue 
to call national activities “ governmental” — and thus permit 
further entry into the competitive regulation of business with pos- 
sible acquisition of the whole of any given enterprise — and will 
call state enterprises commercial, and by thus limiting the states 
drive the country towards still more centralization of general gov- 
ernmental power in the Federal Government. 

The rules governing suability must, of course, include the rules 
on jurisdiction, and the problem of jurisdiction involves the more 
general problems of responsibility and federalism. 

One advantage of the corporate device in public administra- 
tion is that it is subject to suit by private individuals, both on tort 
and contract claims, while bureaucratic administration is not 
subject to suit unless the statutes expressly subject it to liability.** 


83 This is of some importance in the national government because the Court of 
Claims and the district courts derive their jurisdiction over any particular class of 
cases from statute. The Eleventh Amendment does not protect state corporations 
from suit in the federal courts. United States Bank v. Planters’ Bank, 9 Wheat. 
904 (U.S. 1824) ; Bank of Kentucky v. Wister, 2 Pet. 318 (U. S. 1829). A statute 
may regulate liability, and may vest jurisdiction in either administrative or regular 
judicial courts. Some cases may be given to special courts, such as admiralty courts, 
or to courts with admiralty jurisdiction, with or without limitations. See discus- 
sions in The Lake Monroe, 250 U. S. 246 (1919) ; Johnson v. Fleet Corp., 280 U. S. 
320 (1930). 
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The corporation is usually made liable to suit and given the ca- 
pacity to sue, as a matter of course. Administrative courts, such 
as the Court of Claims, do not enter into the jurisdictional prob- 
lem nearly as much in the case of corporations, all courts, presum- 
ably, being open to a corporation’s litigation. 

For many years both state and federal courts alike could 
entertain jurisdiction in cases involving national corporations. 
State courts took the cases on the ground that the corporation 
was a person distinct from the United States, or on the basis that 
their jurisdiction was concurrent because the corporation was 
made suable by federal statute without excluding state jurisdic- 
tion.** Federal trial courts similarly accepted cases involving 
such corporations, because, as was pointed out in Osborn v. Bank 
of the United States,*° the corporation and its powers and obli- 
gations depended on a “law” of the United States, so that the 
federal courts could settle the case as one involving a federal 
question.*® It would seem that the rules on removal of cases to 
the federal courts applied to these cases just as in other classes of 
removable cases. Not long after the War, Congress apparently 
tried to divest the federal trial courts of jurisdiction if the only 
basis for their jurisdiction in the case was that a law of the United 
- States was involved.*’ This statute has not been entirely effec- 
tive ** but it raises the question whether, as a matter of policy, the 
federal corporation doing federal work should stand in the same 
position as the federal administration in the state courts, or 
whether it should be treated as any private corporation in those 


84 Atianza v. United States Shipping Bd. Emergency Fleet Corp., 3 F.(2d) 845 
(E. D. N. Y. 1924) ; Ingersoll-Rand Co. v. United States Shipping Bd. Emergency 
Fleet Corp., 195 App. Div. 838, 187 N. Y. Supp. 695 (1st Dept. 1921). 

85 g Wheat. 738 (U.S. 1824). 

86 See also Pacific R. R. Removal Cases, 115 U. S. 1 (1885); Olson v. United 
States Spruce Corp., 267 U. S. 462 (1925); Ingram Day Lumber Co. v. United 
States Shipping Bd. Emergency Fleet Corp., 267 Fed. 283 (S. D. Miss. 1920) ; Rosen- 
berg v. United States Shipping Bd. Emergency Fleet Corp., 271 Fed. 956 (D. Ore. 
1920) ; Puget Sound Mach. Depot v. United States Shipping Bd. Emergency Fleet 
Corp., 293 Fed. 768 (W. D. Wash. 1923). 

87 Act of Feb. 13, 1925, 43 STAT. 941, 28 U. S. C. A. $42 (1928), provides in 
§ 12 that “No district court shall have jurisdiction of any action or suit by or 
against any corporation upon the ground that it was incorporated by or under an 
Act of Congress,” but excepts a corporation in which “the United States is the 
owner of more than one-half of its capital stock.” 

88 See Federal Bank v. Mitchell, 277 U.S. 213 (1928). 
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courts. The lack of uniformity that inevitably creeps into the 
law under our federal system is aggravated by leaving the sub- 
ject to be regulated primarily by judicial decision, but is mini- 
mized to some extent by fairly detailed statutory enactments. 
Certainly, the task of obtaining any satisfactory uniformity under 
any arrangement is more difficult if the application of the law is 
left to two bodies of courts. The mere existence of a supervisory 
tribunal like the Supreme Court of the United States does not go 
far, in and of itself, to secure desired uniformity. Costs of litiga- 
tion, administrative pressures, or political pressures on the admin- 
istration, and the tendency to compromise and settle cases, may 
operate, in fact usually operate, to prevent the attainment of the 
goal of substantial uniformity. The policy is national, the instru- 
mentality is national, and the agencies to apply the laws and policy 
should be national. If any grave reason for creating an exception 
exists, it can be recognized by statute, but it should be the excep- 
tion, not the rule. Anything so economically and politically im- 
portant as the development of government corporation law, even 
under statute, should have the safeguard of the federal courts. 
The subject would be simplified and improved greatly if an ade- 
quate set of administrative courts on a national scale could be 
established. 

The subject of courts and jurisdiction naturally suggests the 
problem of substantive rules to be applied to government corpora- 
tions. Should they receive priorities in bankruptcy as the govern- 
ment does, or as a creditor? Should they be given special de- 
fenses? *° Here again the answer must depend on the broader 
policy that the corporations are to serve to effectuate. If com- 


89 See the following cases for some examples of rules applied: Bank of the 
United States v. Donnally, 8 Pet. 361 (U. S. 1834) (usual negotiable instruments 
rules applied) ; National Volunteer Home v. Parrish, 229 U. S. 494 (1913) (corpo- 
ration not entitled to immunity from interest on judgments, not being treated as 
the government itself) ; United States v. Wood, 290 Fed. 109 (C. C. A. 2d, 1923) 
(bankruptcy priorities of government do not extend to Fleet Corporation) ; Provi- 
dence Engineering Corp. v. Downey Shipbuilding Corp., 294 Fed. 641 (C. C. A. 2d, 
1923) (normal rules of equity, liens, and mortgage law apply); United States 
Emergency Fleet Corp. v. Bank Line Co., 22 F.(2d) 430 (N. D. Cal. 1927) (usual 
procedural rules apply) ; Inland Waterways Corp. v. Hallet & Carey Co., 52 F.(2d) 
13 (C. C. A. 8th, 1931) (ordinary carrier rules govern contracts of carriage) ; 
Lindgren v. United States Shipping Bd. Emergency Fleet Corp., 55 F.(2d) 117 
(C. C. A. 4th, 1932) (Statute of Limitations applies); Haines v. Lone Star Ship- 
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petitive position only is desired, then no special rules should be 
applied; but inasmuch as many of these corporations are largely 
administrative agencies, the tendency is to accord them some of 
the prerogatives of government, although this is not always true. 
The réle of government, after all, is to rule, to regulate, to recon- 
cile claims, not to compete in the usual economic sense. 

The statute might well provide a method of dissolving the cor- 
poration. Numerous difficulties have been encountered in this 
field.*° Such problems as those connected with power to sell 
property, the merger with another enterprise, the settlement of 
outstanding claims, and the retirement of outstanding shares, need 
legislative attention. | 

These are but few of the subjects and problems that should be 
covered by a Congressional statute on government-owned or gov- 
ernment-operated corporations. The policies of these corpora- 
tions are of both governmental and economic importance. Much 
might now be gained from a searching study by a Congressional 
committee, a study which would embrace both phases of the sub- 
ject. Only then should a federal statute be recommended, be- 
cause after such an official study a far clearer conception of the 
rdle that should be played by government corporations would 
emerge, and the statute would reflect that clarity. That would be 
of aid in the development of this branch of law and government. 


Oliver Peter Field. 


UNIVERSITY OF MINNESOTA. 


building Co., 268 Pa. 92, 110 Atl. 788 (1920) (Fleet Corporation liable to garnish- 
ment) ; Bank of South Carolina v. Gibbs, 3 McCord 377 (S. C. 1825) (state-owned 
corporation gets no priorities in claims); Emergency Fleet Corp.— Payment of 
Award, 33 Ops. Atr’y GEN. 257 (1922) (liable for infringement of patents) ; Ops. 
Atr’y Gen., Oct. 26, 1933 (no preferred creditor position in connection with HOLC 
bonds). But cf. Emergency Fleet Corp. v. Western Union, 275 U. S. 415 (1928) 
(department of government for purposes of lower telegraph rate); McCarthy v. 
United States Shipping Bd. Emergency Fleet Corp., 53 F.(2d) 923 (App. D. C. 
1931) (Fleet Corporation not liable to garnishment) ; 5 Ops. Atr’y GEN. 304 (1851) 
(rule on interest same as for government). 

40 Some constitutional provisions need to be observed in connection with the 
dissolution of state corporations, such, for example, as that relating to the impair- 
ment of contracts. Curran v. Arkansas, 15 How. 304 (U.S. 1853). 
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DELEGATION OF PowER By Concress. — By Section 9(c) of Title I 
of the National Industrial Recovery Act, the President was “ authorized 
to prohibit the transportation in interstate or foreign commerce of pe- 
troleum or the products thereof produced or withdrawn from storage in 
excess of the amount permitted to be withdrawn by any state law or 
valid regulation or order prescribed thereunder.” Criminal penalties 
were provided for enforcement. The section stated no standards to 
guide the President’s action, but Section 1 of Title I purported to em- 
body a “ Declaration of Policy ” for the entire Title.2 By Executive 
Order the President exercised the power granted.* In addition the pe- 
troleum code originally prohibited the production of “ hot oil ”,* but 
this provision was later unintentionally eliminated by an Executive 
Order prior to institution of enforcement proceedings.’ Oil producers 
and refiners sought to enjoin both the enforcement of regulations issued 
relating to Section 9(c),®° and the impending prosecution under Sec- 
tion 3(f) of the NIRA ” for violation of the code provision which in fact 
did not exist at the time of suit. On certiorari to review a decision of 
the circuit court of appeals, reversing a decree granting the injunction, 
the Supreme Court, in Panama Refining Co. v. Ryan,® found that Sec- 
tion 9(c) was an unconstitutional delegation of power,® and, further, 


1 48 STAT. 195, 200 (1933), 15 U.S. C. A. § 709(c) (1934). 
2 “A national emergency productive of widespread unemployment and disor- 
ganization of industry, which burdens interstate and foreign commerce, affects the 
public welfare, and undermines the standards of living of the American people, is 
hereby declared to exist. It is hereby declared to be the policy of Congress to re- 


~ move obstructions to the free flow of interstate and foreign commerce which tend to 


diminish the amount thereof; and to provide for the general welfare by promoting 
the organization of industry for the purpose of cooperative action among trade 
groups, to induce and maintain united action of labor and management under ade- 
quate governmental sanctions and supervision, to eliminate unfair competitive prac- 
tices, to promote the fullest possible utilization of the present productive capacity 
of industries, to avoid undue restriction of production (except as may be tem- 
porarily required), to increase the consumption of industrial and agricultural 
products by increasing purchasing power, to reduce and relieve unemployment, to 
improve standards of labor, and otherwise to rehabilitate industry and to conserve 
natural resources.” 48 195 (1933), 15 U.S.C. A. § (1934). 

3 The transportation of “hot oil” in interstate or foreign commerce was for- 
bidden by Executive Order No. 6199, July 11, 1933. Subsequently, by Executive 
Order, enforcement powers were vested in the Secretary of the Interior, who issued 
the rules and regulations sought to be enjoined. Executive Order No. 6204, July 14, 
1933. A petroleum code, declaring production in excess of quotas to be a code vio- 
lation was approved, by Executive Order No. 6256, Aug. 19, 1933. This provision 
was inadvertently eliminated on Sept. 13, 1933, by an order intended to modify 
other code provisions, but reinstated Sept. 25, 1934. See Executive Orders No. 
6284-a, Sept. 13, 1933, and No. 6855, Sept. 25, 1934. The injunction suit was insti- 
tuted in October, 1933. 

4 Art. ITI, § 4. 

5 See note 3, supra. 

6 Dept. of Interior Reg. IV, V, VII, July 15, 1933, as amended, July 25, and 
Aug. 21, 1933. 

7 48 Srat. 197 (1933), 15 U.S. C. A. § 703(f) (1934). 

8 55 Sup. Ct. 241 (1935), rev’g 71 F.(2d) 1, 8 (C. C. A. 5th, 1934), rev’g § 
F. Supp. 633, 639 (E. D. Tex. 1934). 
® The political theory of separation of powers has been consistently declared 
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that the Executive Order was violative of due process of law for failure 
to state any findings on which it was based. Accordingly, the: causes 
were remanded for the granting of permanent injunctions. Mr. Justice 
Cardozo dissented from both grounds of decision.‘° The case is the first 
to hold invalid a statute of Congress as involving an unconstitutional 
delegation of power,'! and in its second ground of decision establishes 
a new rule of law. 

Influential in the Court’s decision in both its aspects may have been 
an impression of serious disorganization in the administration of the 
Act.12, Thus, it was disclosed in argument that the producers had had 
much difficulty in ascertaining the content of the code provisions for 
violation of which they would be criminally liable.“* More striking was 
the fact that an indictment had been obtained against producers for vio- 
lation of a provision of the code which, unknown either to the prosecut- 
ing authorities or the oil men, had been eliminated by an earlier Execu- 
tive Order.** The interest of the Court in this phase of the case was 
attested by searching and sharply critical questioning directed at gov- 
ernment counsel.'® Likewise of significance may be the fact that the 


to give rise to an implied constitutional limitation upon the power of Congress to 
delegate its authority. See Kilbourne v. Thompson, 103 U. S. 168, 190 (1880) ; 
Field v. Clark, 143 U.S. 649, 692 (1892); U. S. Const. Art. I, §1. The system of 
“checks and balances ” which characterizes the national government evidences the 
fact that the overlapping of functions was not itself considered objectionable, but 
was in fact believed necessary to achieve the objective behind the theory, prevention 
of tyrannical domination of any one department of government. See 2 FARrRAND, 
THE RECORDS OF THE FEDERAL CONVENTION (1911) 34, 73-80; cf. U. S. Const. 
Art. I, §§ 6, 7(2); Art. II, §2(1). The limitation applies only to a central govern- 
ment. See GoopNow, PRINCIPLES OF THE ADMINISTRATIVE LAW OF THE UNITED 
STATES (1905) 35. 

10 See 55 Sup. Ct. at 254. 

11 See Note (1933) 47 Harv. L. Rev. 85, 95. Many state courts have invalidated 
state statutes attempting delegations. See Wickersham, Delegations of Power to 
Legislate (1925) 11 Va. L. Rev. 183. 

Public Law No. 14, 74th Cong., rst Sess. (1935), has been enacted to replace 
Section 9(c). Imposing a direct prohibition by Congress upon the interstate trans- 
portation of “ hot oil” until June 16, 1937, the new act also declares that whenever 
the President finds that the amount of petroleum and petroleum products moving in 
interstate commerce is so limited as to be the cause, in whole or in part, of a dis- 
parity between supply and consumptive demand resulting in an undue burden or 
restriction on interstate commerce therein, he “ shall” by proclamation declare such 
finding, and thereupon the prohibition of the section shall be inoperative until the 
President shall find and proclaim that such conditions no longer exist. The pro- 
hibition and suspension provisions are in separate sections, and the latter is followed 
by a separability clause. Penalties of a fine or imprisonment or both are provided. 
See 2 U. S. L. Week, Feb. 26, 1935, at 566; N. Y. Herald Tribune, Feb. 23, 1935, at 
19; cf 79 Cone. REc., Feb. 18, 1935, at 2180. 

12 See N. Y. Herald Tribune, Dec. 12, 1934, at 1; id., Dec. 13, 1934, at 1; 2 
U.S. L. Week, Dec. 18, 1934, at 325-26. 

13 See note 12, supra. See also Griswold, Government in Ignorance of the Law — 
A Plea for Better ’ Publication of Executive Legislation (1934) 48 Harv. L. REv. 198. 
But see Supplemental Memorandum for Respondent 15. 

14 United States v. Smith, No. 3, Oct. Term, 1934, appeal dismissed on motion 
of appellant, Oct. 1, 1934. See N. Y. Times, Oct. 2, 1934, at 6; 1 U. S. L. Week, 
March 13, 1934, at 585; id., March 20, 1934, at 609. - 

15 See note 12, supra. 
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argument of counsel drew the attention of the Court to Section 9(c), 
not in isolation, but as a part of the NRA program. A decision uphold- 
ing the section was likely to have a powerful effect upon the attitude of 
the lower courts and the bar towards the validity of the whole program, 
much of which seems to involve far broader delegation than any here 
concerned.*® 

Compared with standards seeming scarcely less broad and indefinite 
which have been upheld in previous cases,’’ the declaration of policies in 
Section 1 of Title I, as applied to Section 9(c), does not appear so clearly 
inadequate as to require the present decision.** But little is to be gained 


16 Cf., e.g., 48 STAT. 196-99 (1933), 15 U. S. C. A. $§ 702-08 (1934). The 
President may approve codes of fair competition as submitted by representative 
trade associations or groups, or as modified by himself, and may also grant exemp- 
tions from the provisions thereof. He may prescribe such a code when “ abuses 
inimical to the public interest and contrary to the policy of the act” are prevalent 
in an industry. Any violation of codes is a misdemeanor and enjoinable at a suit 
by the government. The President may approve voluntary trade agreements which 
aid in effecting the policy of the Act, and which, when approved, are exempt from 
the anti-trust laws. He is empowered to limit the quantities of imports and change 
the applicable rates to protect the codes and effectuate the policy of the Act. Finally, 
he may terminate the operation of Title I by proclamation that the emergency has 
ceased. See McLavcHLIn, CasEs ON FEDERAL ANTI-Trust LAws OF THE UNITED 
STATES (1933) 719. It is perhaps significant that the President has proposed to 
abandon penal provisions in the contemplated renewal of the Act. Moreover, it 
seems likely that the new legislation will embody standards regarding codes which 
will be more definite than the existing ones. See N. Y. Times, Feb. 21, 1935, at 1. 

17 Cf., e.g., Federal Radio Comm. v. Nelson Bros. Bond & Mtge. Co., 289 U. S. 
266 (1933) | power to assign frequencies or wave lengths to individual or various 
classes of stations and to determine the power, time of operation and locations of 
stations “as public convenience, interest, or necessity requires”; 44 STAT. 1162-63 
(1927), 47 U.S. C. A. $ 303 (1934) J. New York Central Securities Corp. v. United 
States, 287 U. S. 12 (1932) [authority of the Interstate Commerce Commission to 
indicate the extent of acquisitions of one carrier by another and approve such on 
conditions it deems just, when it believes the acquisition “ will be in the public in- 
terest ”; 41 STaT. 480-81 (1920), 49 U. S.C. A. $5 (1929)]. Hampton & Co. v. 
United States, 276 U.S. 394 (1928) [President’s power after investigation (by the 
Tariff Commission) to ascertain and “ equalize ” differences between foreign and do- 
mestic costs of production by an increase or decrease of duties by not more than 
50% ; ; 42 STAT. 941-42 (1922), 19 U.S.C. A. $154 (1927) ]. Fora review of authori- 
ties, see Note (1933) 31 Micn. L. Rev. 786. Compared with such broadly described 
standards as were sustained in the foregoing cases, the condition set forth in P. L. 
No. 14, 74th Cong., rst Sess. (1935), supra note 11, upon the President’s suspension 
of the prohibition therein made would seem quite adequate to sustain that section. 
Compare especially Hampton & Co. v. United States, 276 U.S. 394 (1928). 

18 Terms substantially similar to some of the standards in §1 have received 
previous judicial approval. Thus, preservation of forests was held a sufficiently 
definite guide for the fixing of rules and regulations governing the use of national 
forests in United States v. Grimaud, 220 U. S. 506 (1911). The determination of 
such matters of detail would seem clearly to involve a necessity not existing in the 
case of § 9(c); probably “ conservation ” would be a sufficiently definite standard 
to sustain a provision giving the President .power simply to make regulations for 
effectuating a prohibition of the transportation of “hot oil”. Moreover, the fixing 
of “rules and regulations” would not seem to leave to presidential discretion a 
question of policy quite so fundamental as that presented by § 9(c). Sears Roebuck 
v. Federal Trade Comm., 258 Fed. 307 (C. C. A. 7th, 1919), sustained “ unfair 
methods of competition ” as a sufficiently definite guide where Congress left it to the 
Commission to define what was “ unfair competition”. But where, as in § 9(c), 
the particular trade practice which is to be passed upon, is defined, the problem 
does not seem so complex as to require administrative discretion. Moreover, with 
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by comparison of the particular phraseology involved in the different 
decisions. The question seems likely to be judged with reference to 
at least one other factor, that of the necessity for the delegation. Sup- 
porting the wide discretion conferred upon the President in wartime 
legislation '® and in the tariff acts,”° and upon the Interstate Commerce 
Commission, especially by the Transportation Act of 1920, has been 
the necessity for prompt action, for the handling of complex detail, and 
for the application of expert knowledge.?? But the legislative history of 
Section 9(c) reveals no reason why it should have been thought neces- 
sary ** to make its provisions permissive and not mandatory.** The 


reference to the declared purpose of eliminating “ unfair competition” it is diffi- 
cult to understand why the section was made permissive; competition through vio- 
lation of the law would seem always to constitute unfair competition. Perhaps the 
answer is that the desirability of prohibiting the transportation on this ground was 
to be weighed against the other policies declared in § 1. Further, however, it is 
questionable whether this standard was meant to apply to the subject matter de- 
fined by § 9(c) ; the legislative history of the NIRA indicates that the “ unfair com- 
petition ” meant by § 1 was simply to be that competition forbidden by the codes. 
77 Conc. REC. 5153, 5166 (1933). Indeed, § 1 may not have been intended at all 
to define the policy affecting § 9; the latter, the only section of the Act relating to a 
specific industry, does not appear integral to the rest of Title I; and subsections 
g(a) and 9(b) contain their own declarations of policy. See 48 Stat. 200 (1933), 
15 U.S.C. A. § 709 (1934). 

19 See BERDAHL, WAR POWERS OF THE EXECUTIVE IN THE UNITED STATES (1920) 
203-19; cf. 30 STAT. 739 (1898): “ The President is hereby authorized, in his dis- 
cretion, and with such limitations and exceptions as shall seem to him expedient, to 
prohibit the export of coal or other material used in war from any seaport of the 
United States until otherwise ordered by the President or Congress ”. 

20 26 Stat. 612 (1890), 42 STAT. 858, 941 (1922), 19 U.S.C. A. § 154 (1931).. 

21 41 Stat. 482 (1920), 49 U.S.C. A. § 5 (1929). See 1 SHARFMAN, THE INTER- 
STATE COMMERCE COMMISSION (1931) 19-60, 104-37, 177-244. 

22 See United States v. Chemical Foundation Inc., 272 U. S. 1, 12 (1926); 
Hampton & Co. v. United States, 276 U. S. 394, 404-05 (1928) ; cf. Dakota Central 
Tel. Co. v. State of South Dakota, 250 U.S. 163 (1919) ; see 2 SHARFMAN, Op. cit. 
supra note 21, at 349 et seq. 

Mr. Chief Justice Taft, in Hampton & Co. v. United States, gives some intima- 
tion that the relative necessities of the situations will be considered: “ In determining 
what it [a given branch of the government] may do in seeking assistance from 
another branch, the extent and character of that assistance must be fixed according 
to common sense and the inherent necessities of governmental codrdination.” 276 
U.S. at 406. 

‘28 This may explain the failure of the Court to advert to the declaration of 
emergency. Although in the past validity of legislation has been based thereon, it 
has not been the declaration of emergency, but necessity arising from the facts 
constituting the emergency, that has been the justification. E.g., Block v. Hirsch, 
256 U. S. 135 (1921); Highland v. Russell Car & Snow Plow Co., 279 U. S. 253 
(1929) ; Home Bldg. & Loan Ass’n v. Blaisdell, 290 U. S. 398 (1934). The declara- 
tion of emergency was considered an important factor in the constitutionality of 
the NIRA. See Hearings before Committee on Ways and Means on H. R. 5664, 73d 
Cong., rst Sess. (1933) 92. 

24 Counsel for the government offered no explanation why the statute was not 
made mandatory, beyond suggesting that it might be construed as being permissive 
only until enforcement agencies were created, conceding, however, that operation of 
the statute might have been postponed for a specified period. See Supplemental 
Memorandum for Respondent 5, 6. A possible justification is that Title I was 
intended to foster codperative action, and that the power of prohibition was meant 
as a weapon to induce voluntary agreements, but it seems that provisions for com- 
pulsory limited codes and licenses, and not the oil prohibition, were intended to be 
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prohibition was in fact mandatory in all drafts of the various proposed 
bills until the last stage int committee; *° the hearings on the measure 
were apparently conducted on the assumption that the bill was to em- 
body a flat prohibition,?® and there was no contention that the matter 
should be left to executive discretion. Moreover, if expert handling was 
necessary, Section 9(c) made no provision for obtaining it, but left the 
creation of administrative machinery entirely to the President.27 A 
further factor which may have been of influence in differentiating Sec- 
tion 9(c) from other legislation embodying broad delegation may have 
been the lack of federal legislative and administrative precedent for this 
particular type of regulation. The willingness of the Court to uphold 
legislation intrusting wide discretion to the Interstate Commerce Com 
mission, for example, may be based in some degree on confidence engen- 
dered by fair and efficient execution of more limited powers previously 
granted.** No such background existed to lend support to the present 
statute. 

Viewed thus, the result of the case may throw light on considerations 
which might affect the validity of a grant of discretionary power by 
Congress to executive or administrative officials. But the decision does 
not seem to declare any new “ principle” affecting the extent of per- 
missible delegation of powers, or to foreshadow any radical change in 
judicial attitude towards the problem. Especially is this indicated by 
‘the emphasis with which the opinion recognizes the practical need of 
some degree of delegation.2® However, certain circumstances might be 
taken to point to the emergence of anewrule. The argument of counsel, 
and apparently some comment from the Bench, developed an analysis 
to the effect that the possible powers which Congress might seek to dele- 
gate to others were “ whether”, or “when ”’, authority was to be exer- 
cised, or “ what ” was to be done.*® The prevailing opinion does not 
express this analysis. Nor had it been worked out in any previous de- 


coercive forces. Hearings before Ways and Means Committee on H. R. 5664, 

73d Cong., 1st Sess. (1933) 92. The fact that P. L. No. 14, 74th Cong., rst Sess. 

(1935), replacing § 9(c), conditions the presidential suspension of its prohibition 

upon a finding of disparity between supply and consumptive demand for oil may 

suggest that § 9(c) also was designed to prevent undue restriction resulting in exces- 

- increases in prices. But the legislative history furnishes no support for this 
eory. 

25 See Hearings before Committee on Finance on Sen. Doc. No. 1712 and H. R. 
5755, 73a Cong., 1st Sess. (1933) 205; S. 1224, 77 Conc. Rec. 1411 (1933); H. R. 
5010, id. at 1778; H. R. 5044, id. at 1859; H. R. 5079, id. at 2055; S. 1736, id. at 
3733; H. R. 5695, id. at 3776; H. R. 5720, id. at 3843; Hearings before Committee 
on Finance, supra, at 52; N. Y. Times, June 2, 1933, at 4; id., June 3, at 1; id., 
June 6, at 2. 

26 See, e.g., Hearings before Committee on Finance, supra note 25, at 211, 265. 

27 Cf., e.g., 42 STAT. 941, 946 (1922), 19 U. S. C. A. §§ 102, 154, 156 (1927), 
where provision was made in the act itself for fact finding by an administrative 
body of experts. 

28 See (1927) 41 Harv. L. Rev. 95. 

29 See 55 Sup. Ct. at 248-49. 

80 See Supplemental Memorandum for Respondent 2, 11. 
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cision.*t Section 9(c) explicitly stated “ what ” was to be prohibited; 
“ whether ” and “ when ” the prohibition should be made were the mat- 
ters left to the President’s discretion. It might be contended that Sec- 
tion 1 of Title I afforded some guides as to “ when ” the President should 
act, which, in the light of previous decisions, were not so clearly inade- 
quate as to compel the result of this case.** Therefore, the argument 
would proceed, the fatal defect of Section 9(c) must have been that it 
left to the Executive the determination of “ whether ” or not to act.** 
Mr. Justice Cardozo in his dissent carefully argues that the statute 
should be construed to direct the President to act whenever satisfied that 
he will thereby effectuate the policy of the Act.5* This might be taken 
as further indication that the majority decision embodies a rule that 
Congress may not commit to another any discretion whatever as to 


“ whether ” power shall be exercised. But no good reason appears why © 


the grant of discretion as to “‘ whether ” to act should be forbidden, since 
even where action is commanded “ when ” certain circumstances exist, 
the latitude which may constitutionally be given the enforcing officer 
in determining “ when ” the proper time has arrived, in fact permits him 
té decide “ whether ” or not to act.*° The Court has in the past sus- 
tained just such grants of discretion sub silentio.*® It probably would 
not disavow the implications of its previous decisions without discussion, 
nor does it seem likely that an opinion which so plainly recognizes the 
practical problem involved would embody a basis of decision so unreal, 
merely classifying when it purports to explain. 

The decision may foreshadow serious difficulties as to other provisions 
of Title I of the National Industrial Recovery Act on the issue of “ dele- 
gation”. No section of Title I other than Section 1 contains any funda- 


mental declaration of policies to guide the President in administering the. 


system of codes.*7 Yet the opinion comments without qualification that 
Section 1 “is simply an introduction . . . , leaving the legislative pol- 
icy as to particular subjects to be declared and defined, if at all, by the 


31 But cf. Field v. Clark, 143 U. S. 649, 692-93 (1892). 

82 See note 17, supra. 

33 See (1935) 29 It. L. REv. 809; cf. Field v. Clark, 143 U.S. 649, 693 (1892). 

34 See 55 Sup. Ct. at 256. Public Law No. 14, 74th Cong., rst Sess. (1935), re- 
placing § 9(c), in providing for a suspension of its prohibition when the President 
finds the existence of certain conditions, declares that he “ shall” then proclaim his 
findings, whereupon the suspension shall take effect. This might be taken to reflect 
a Congressional opinion that the fatal defect of § 9(c) was in its failure to direct the 
President to act. Cf. 79 Conc. Rec., Feb. 18, 1935, at 2180 et seq. 

' 85 See Powell, Administrative Exercise of Legislative and Judicial Power (1912) 
27 Por. Scr. Q. 215, 224. 

36 Cf., e.g., Intermountain Rate Cases, 234 U. S. 476 (1914); First Nat. Bank of 
Bay City v. Fellows, 244 U. S. 416 (1917) ; New York Central Securities Corp. v. 
United States, 287 U.S. 12 (1932). 

87 More definite standards are declared with respect to particular, but more 
or less subordinate, subjects, in § 3(e) (restrictions on imports and power to change 
duties), §6(a) (regulations insuring representative character of trade organiza- 
tions), § 9(a) (proceedings before Interstate Commerce Commission for regulation 
of pipe lines), and § 9(b) (divorce of pipe line companies from controlling holding 
companies). 
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subsequent sections.” ** This observation, however, is made in a discus- 
sion of the oil regulation provisions of the Act, and its general applica- 
bility may be weakened by the fact that on their face they are scarcely 
integral to Title I, which contains no other matter regarding a specific 
industry.*® But further, the codes present what seems a far broader 
delegation of power than any in Section 9(c), for not only is the Presi- 
dent empowered to determine whether and when codes shall be ap- 
proved, but also the wholé matter of the content of the codes is left to 
be worked out in the administration of the Act. Again, some of the 
standards set forth in Section 1, although in isolation they may bear 
some more or less established meaning, lose much of their definiteness 
because they must be weighed with the other policies there enunciated.*° 
On the other hand, it raust be conceded that the remainder of Title I 
presented a far greater need for bestowing broad discretion upon the 
Executive than is apparent with reference to Section 9(c).** 

The alternative ground of decision, that the Executive Order prohibit- 
ing the interstate shipment of “ hot oil ” was violative of due process 
because it contained no statement of findings whereon it was based,* 
creates a new rule of law.** Due process has never been considered to 
require hearings or findings as the basis for valid action by the legis- 
lature,** but here findings are required where the Executive exercises 
power of a legislative nature. Previous decisions had plainly held that 
where the Executive acted under a power given by Congress to be used 
under defined conditions, it was unnecessary that he declare the facts 
which brought the exercise within the terms of the grant.*° The Court 
purports not to overrule these cases, distinguishing them as involving, 
not delegated legislative authority, but “ action which, appropriately 
belonging to the executive province, is not the subject of judicial re- 


88 55 Sup. Ct. at 247. 

89 See note 18, supra. 

40 See note 18, supra. The fact that criminal penalties are provided and that 
much of the administration of the Act is intrusted to bodies of such hybrid character 
as the code authorities is also a factor to encourage critical scrutiny of the Act. 
However, delegation to a railway association of the right to prescribe railroad car 
specifications has been held valid. St. Louis, Iron Mt. & So. Ry. v. Taylor, 210 U.S. 
= (1908). But that delegation obviously is much narrower than that under the 

RA 


41 See Hearings before Committee on Ways and Means on H. R. 5664, 73d 
Cong., 1st Sess. (1933) 8, 9, 21, 22. 

42 55 Sup. Ct. at 253. ; 

43 Wichita R. R. & Light Co. v. Public Utility Comm., 260 U. S. 48 (1922), and 


Mahler v. Eby, 264 U. S. 32 (1924), which the Court cites to sustain its conclusion, 


are not decisive, since in each the statute was construed as requiring findings. 

44 See Luce, LEGISLATIVE PROCEDURE (1922) 143-44. In Wilson v. New, 243 
U. S. 332, 368-70 (1917), Mr. Justice Day, dissenting, and citing no authority, 
stated that where a statute on its face indicates an investigation is necessary to de- 
termine a just wage, but Congress fixes wages prior to any inquiry, it is violative of 
due process. The majority opinion ignored this point, however. Cf. McCulloch v. 
Maryland, 4 Wheat. 316 (U.S. 1819); Hammond v. Schiappi Bus Line, Inc., 275 
U.S. 164, 171-72 (1927). 

45 Martin v. Mott, 12 Wheat. 19, 32 (U.S. 1827) ; Philadelphia & Trenton R. R. 
v. Stimpson, 14 Pet. 448, 458 (U.S. 1840). 
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view. . . .”*® However, the line between legislative and executive con- 
duct is often not well defined. It would seem, therefore, that the previ- 
ous decisions may henceforth be relied upon to obviate the necessity of 
findings only in cases comparable to the particular situations there 
presented, or at most in cases where the discretion given is not to deter- 
mine or choose among fundamental policies, or where criminal penalties 
are not involved.*? 

The requirement here established may present an objection to the 
validity of the various codes. The statements of the National Recovery 
Administrator and of the President, approving the codes, have either 
simply declared that the requirements of Section 3(a) of the NIRA 
were satisfied, or at most have recited the findings required by that sec- 
tion in the very terms there used.** Some of the declared policies and 
limitations of the Act, such as the prevention of “ unfair competitive 
practices ”, or the avoidance of “ monopoly ”, are in terms as much 
conclusions of law as statements of fact.*? The mere recital of such 
phrases would seem inadequate as “ findings”. And if a “ finding ” 
that the code will “ effectuate the policy of this Title” be sufficient, the 
new requirement appears meaningless. On the other hand, a code was 
usually adopted only after conferences much in the style of Congres- 
sional hearings, and to some extent the detailed provisions of a code 
may carry plain enough implications of “ findings ” as to the bases on 
which it rests. 

Although the opinion is not clear on the point, its implication is that 


the findings when made will be open to review. Analogous cases would 
indicate that this will be limited to determining whether there is some 
reasonable basis for the President’s determinations.*° But even though 


46 55 Sup. Ct. at 253. 

47 See Finkelstein, Judicial Self Limitation (1924) 37 Harv. L. Rev. 338; Wes- 
ton, Political Questions (1925) 38 id. 296; Finkelstein, Further Notes on Judicial 
Self Limitation (1925) 39 id. 221; cf. Martin v. Mott, 12 Wheat. 19, 29-32 (U.S. 
1827); Dakota Central Tel. Co. v. South Dakota, 250 U. S. 163, 184 (1919); 
United States v. Chemical Foundation Inc., 272 U. S. 1, 15 (1926); Norwegian 
Nitrogen Products Co. v. United States, 288 U. S. 294, 318 (1933). It may be ques- 
tioned whether findings will be required where the delegation is of authority to 
make rules and regulations not involving questions of fundamental pclicy. See 
Baltimore & Ohio R. R. v. United States, 55 Sup. Ct. 268, 272 (1935); cf. United 
States v. Grimaud, 220 U.S. 506 (1911) ; First Nat. Bank of Bay City v. Fellows, 244 
U.S. 416 (1917). 

48 See, e.g., Orders of Approval, Lumber & Timber Products Code, Petroleum 
Code, Iron & Steel Code. 

' 49 Chas. Wolff Packing Co. v. Court of Industrial Relations, 262 U. S. 522 
1923). 

50 See Sterling v. Constantine, 287 U.S. 378, 400-01 (1932) ; 2 SHARFMAN, Op. cit. 
supra note 21, at 384 et seq.; cf. Federal Radio Comm. v. Nelson Bros., 289 U. S. 
266 (1933); ComMMITTEE ON MINISTERS’ Powers REporT (1932) 61. Where legis- 
lative authority is based upon the existence of an emergency, many state courts do 
not accept the declaration thereof as final but will determine whether a basis there- 
for exists. Naudzius v. Lahr, 253 Mich. 216, 234 N. W. 581 (1931); State ex rel. 
Brislawn v. Meath, 84 Wash. 302, 147 Pac. 11 (1915) ; see (1933) 47 Harv. L. Rev. 
360. The Supreme Court has distinguished between the findings and evidence neces- 
sary to support an order “ wholly legislative ” in nature and one that is in its nature 
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the findings be reviewable, the new requirement may accomplish no 
more than to add a formality to the issuance of an executive order. 
They, as well as the order, must usually be the work of subordinates and 
not of the President, and considerable time and effort may be necessary 
to establish a departmental tradition that findings should be made not 
mechanically, but as a matter of painstaking, expert inquiry. If the 
‘rule does achieve some practical effect, it does not seem an unreason- 
able check upon the use of executive authority. Though the discretion 
be legislative in scope, the fact that the power is in the hands of one or 
a few persons, rather than of a large assembly, and that its exercise may 
therefore be less subject to the challenge of open debate and of direct - 
protest from constituents, justifies a difference in treatment.* 


THE CONSTITUTIONALITY OF THE TVA AS A PowWER DEVELOPMENT 
ProcraM. — A suit by preferred stockholders to restrain the performance 
of contracts for the sale of corporate properties to the Tennessee Valley 
Authority * has provided the first judicial test of the constitutionality of 
the national government’s experiment in power development and regional 
planning. The District Court for the Northern District of Alabama, 


judicial, stating that less extensive evidence is required in the former. See Assigned 
Car Cases, 274 U. S. 564, 582-83 (1927). 

51 But cf. Black, Does Due Process of Law Require an Advance Notice and 
Hearing Before a License Is Issued Under the Agricultural Adjustment Act? (1935) 
2 U. oF Cut. L. REv. 270, 277. 


1 Ordinarily only fraud, acts ultra vires their own corporation, and negligence 
may be made the basis for such a stockholders’ suit. See 3 Coox, CorporaATIONs 
(8th ed. 1923) § 644. It would seem that if the TVA is in fact unconstitutional, the 
contracts are subject to rescission, and a subsequent demand by the government for 
the return of the purchase price might prove embarrassing to the corporation. Cf. 
Note (1934) 48 Harv. L. REv. 89, 90-92. But the decision of the directors to take 
this risk in preference to that of the destructive competition which would result 
if the TVA is held legal would seem binding on the stockholders. And since the 
court specifically found that the management acquiesced in the transaction in good 
faith and not under legal duress, the right of the stockholders to maintain this action 
seems open to some question. If the suit is allowed, a new and indirect method of 
attacking the legality of federal expenditures will have been recognized. Cf. Note 
(1934) 48 Harv. L. REv. 89. 

2 The Tennessee Valley Authority, a corporation of which the United States is 
sole stockholder, was created May 18, 1933, by the Tennessee Valley Authority Act, 
48 STAT. 58 (1933), 16 U.S. C. A. § 831 (1934). One of its primary purposes is to 
conduct a large-scale experiment in regional economic and social planning. See 
Morgan, Planning in the Tennessee Valley (1933) 38 Cur. Hist. 663; Brown, The 
Tennessee Valley Idea (1934) 40 id. 410; Morgan, The Tennessee Valley Authority 
(1934) 38 Sct. Mo. 64. As the key point in this plan, the Act “ definitely puts the 
Federal Government into the business of rendering electric service.” Lilienthal, 
Business and Government in the Tennessee Valley, TVA Release, Jan. 6, 1934, at 3. 
It is estimated that ultimately about 3,000,000 kilowatts of firm power can be de- 
veloped in the Tennessee Basin. See TENNESSEE RIVER AND TRIBUTARIES, REPORT OF 
District ENGINEER TO CHIEF OF ENGINEERS, H. R. Doc. No. 328, Pt. 1, 71st Cong., 
2d Sess. (1930) 92; Kimble, The Tennessee Valley Project (1933) 9 j. LAND AND 
P. U. Econ. 325, 331. So much of this power as is not needed by the government 
for the operation of its locks and nitrate plants is to be distributed and sold “ equi- 
tably among the States, counties and municipalities within transmission distance.” 
Domestic and rural consumers are to be favored over industrial users, as are munici- 
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in Ashwander v. Tennessee Valley Authority, after overruling a motion 
to dismiss,* found that the program of the TVA bore no “ substantial re- 
lation ” to the exercise of any of the powers of Congress. The under- 
taking was therefore held to exceed the authority of the Federal Gov- 
ernment, and the contracts in question were declared to be ultra vires 
the TVA.* 

No provision of the Constitution plainly forbids or authorizes the 
national government to undertake the TVA program.® Arguments of 
varying reasonableness may be advanced to support it on the basis of 
the spending and war powers, the power of Congress to dispose of gov- 
ernment property, and its authority under the commerce clause to regu- 
late navigation. Such an approach may, of course, fail to reach the 
ultimate bases of decision. The attitude of the judges towards the 
proper delimitation of federal and state power and towards “ govern- 
ment in business’, as well as their conceptions of the proper limits 
of judicial review, are likely to be determinative factors.° Likewise of 
influence may be the “ Socialistic ” aspect of the TVA,’ the charges of 
arbitrary and coercive practices levied against it,* and the possibility 


pal and non-profit codperative distribution systems over private utilities. See 48 


Stat. 64-65 (1933), 16 U.S.C. A. § 831i, j (1934); cf. N. Y. Laws 1931, c. 772. In 


order to increase domestic consumption, the sale of cheap electrical appliances is 
being financed by the Electric Home and Farm Authority, Inc., a government-owned 
corporation managed by the directors of the TVA. See TVA Release, Feb. 3, 1934. 
Since no provision for the EHFA can be found in the Tennessee Valley Authority 
Act, it would seem to be based on Title I of the NIRA. See Executive Order No. 
6514, Dec. 19, 1933; 48 STAT. 195 (1933), 15 U.S.C. A. §§ 701, 702 (1934). 

3 8 F. Supp. 893 (N. D. Ala. 1934). 

4 N. D. Ala., Feb. 22, 1935; see N. Y. Times, Feb. 23, 1935, at 6. At the same 
time it was said that a previous temporary injunction restraining certain Alabama 
municipalities from accepting PWA aid for the purpose of constructing local distribu- 
tion systems with which to utilize TVA power would be made permanent. Cf. note 
13, infra. The final decree, entered March 2, appears to have barred further TVA 
competition with the power company as well as annulled the contracts and perma- 
nently enjoined PWA aid. See N. Y. Times, March 3, 1934, § 2, at 3. Other TVA 
activities were apparently not affected. But since the TVA is given the right of 
eminent domain, their constitutionality might be challenged by the owners of prop- 
erty which it attempts to condemn. See Note (1934) 43 YALE L. J. 815, 820-21. 
And other local utilities which have hitherto preferred to codperate with the program 

“may be expected to seek to enjoin TVA competition as “ illegal”. Cf. Note (1934) 
48 Harv. L. Rev. 89,92. But cf. Missouri Util. Co. v. City of California, 8 F. Supp. 
454 (W. D. Mo. 1934). 

5 It is assumed that the activities here considered are authorized by the rather 
broad terms of the Act. But Messrs. James M. Beck and Newton D. Baker, in 
their OpInION RENDERED TO THoMAs N. McCarter, PRESIDENT OF THE EpIson ELEc- 
tric INsT1ITUTE (Pamphlet, 1934) 22-24, state that so much of the program as calls 
for ho acquisition and operation of retail distribution systems is not within the scope 
of the Act. 

6 Cf. Holmes, J., dissenting, in Lochner v. New York, 198 U. S. 45, 75 (1905). 
But cf. Fong Yue Ting v. United States, 149 U. S. 698, 712-13 (1893) ; McCray v. 
United States, 195 U.S. 27, 53-54 (1904). 

7 See THomas, THE Cuotce Berore Us (1934) 92. 

8 Cf. Smith, Js It a Square Deal (1934) 14 P. U. Fort. 83. It is alleged that the 
TVA, in coéperation with the Public Works Administrator, is compelling the private 
utilities to sell their property at less than a fair price by threatening to destroy its 
value through construction of duplicate facilities. See Bill of Complaint, Ash- 
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that Congress may undertake its duplication in many other areas. On 
the other hand, the fact that the ultimate judicial test may find the 
Court confronted in large part with a fait accompli might lead to limita- 
tion of the scope of the undertaking rather than to its total invalidation.’° 

The broadest constitutional basis which might be argued for the TVA 
is the power of Congress under Article I, Section 8, “ To lay and collect 
Taxes . . . to pay the Debts and provide for the . . . general Welfare 
of the United States ”. The terms of the authorization are broad enough 
to confer the power not only to make appropriations incident to the 
exercise of the other delegated powers," but also to make grants to 
local governments or persons.12 The latter authority would probably 
be subject to the qualification that there be some possibility that the 
grants would enure to what the Court considered national, rather than 
merely personal or local, advantage. Even under this qualification, the 
spending power might reasonably be invoked in support of PWA grants 


wander v. Tennessee Valley Authority, 8 F. Supp. 893 (N. D. Ala. 1934) ; Amended 
Bill of Complaint, Ruble v. Tennessee Public Service Co., E. D. Tenn. (pending) ; 
BEcK AND BAKER, op. cit. supra note 5, at 52-53; cf. American Bank & Trust Co. v. 
Federal Reserve Bank of Atlanta, 256 U. S. 350 (1921). Those who have resorted 
to the courts to protect their alleged rights from injury by the TVA have been 
termed “ obstructionists ”, and their businesses boycotted. See President Roose- 
velt’s Birmingham Speech, N. Y. Times, Nov. 19, 1934, at 3; Resolution Adopted 
at a Meeting Held in Sheffield, Ala., Aug. 13, 1934, by Representatives of Thirteen 
Alabama Municipalities, Exhibit No. 13, Ashwander Complaint, supra, at 112-13. 

® A number of bills contemplating other “ Valley Authorities ” were introduced 
in the last session of Congress. See, e.g., 78 Conc. Rec. 25 (1934) (H. R. 6224, 
Arkansas River) ; id. at 56 (S. 1973, Missouri and Mississippi Rivers) ; id. at 9067 
(H. R. 9669, Wabash and White Rivers). Among the projects already under con- 
' struction by the government in addition to those in the Tennessee Valley are the 
Hoover Dam in Boulder Canyon, the Grand Coulee and Bonneville Dams on the 
Columbia River, the Fort Peck Dam on the Upper Missouri, and the Caspar- 
Alcova development in Wyoming. These are being conducted by the War or 
Interior Departments with PWA aid. See $700,000,000 for Federal Power (1935) 
105 ELectricAL Worip 48; Natronat Coat Ass’N, THE Facts ABouT THE BILLION 
as Water Power DEVELOPMENT OF THE FEDERAL GOVERNMENT (Pamphlet, 
1934) 2. 

10 The TVA now has under construction the huge Norris Dam on the Clinch 
River and the Wheeler and Pickwick Dams on the Tennessee. See General Informa- 
tion, TVA Release, Dec., 1933, at 8-10; id., Nov. 21, 1934. When the power plants 
at these dams are completed and interconnected with the facilities already available 
at Muscle Shoals there will be a total installed capacity of over 1,000,000 kilowatts. 
See H. R. Doc. No. 328, op. cit. supra note 2, at 36; Kimble, loc. cit. supra note 2. 
Muscle Shoals power is already being furnished under long-term contracts to 
Tupelo, Miss., and Athens, Ala., at rates effecting a saving of over 50% to consumers. 
See TVA Release, Jan. 26, 1934; id., July 15, 1934; Glaeser, The Federal Govern- 
—_ Tennessee Valley Power Project, Its National Significance (1935) 15 P. U. 

‘ORT. 9, 15-16. 

11 Madison strongly contended that the spending power should be limited to 
such appropriations. See 6 THe Writincs oF JAMES Mapison (Hunt’s ed. 1906) 
354-57. This view has occasionally been followed. E.g., Washington Water Power 
Co. v. City of Coeur d’Alene, D. Idaho, Dec. 13, 1934; see 1 TUCKER, THE Con- 
STITUTION OF THE UNITED STATES (1899) §§ 224-26. 

12 This broader interpretation was advocated by Hamilton. See 4 THE Works 
or ALEXANDER HAMILTON (Lodge ed. 1904) 150-52. It is the prevailing view. Mis- 
souri Util. Co. v. City of California, 8 F. Supp. 454 (W. D. Mo. 1934); see Note 
(1934) 48 Harv. L. REv. 89, 94. 
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to municipalities to acquire equipment with which to avail themselves 
of TVA facilities.* But it would be wholly inconsistent with the char- 
acter of the national government as one of limited powers to construe 
this paragraph to permit Congress not only to appropriate money, but 
also to undertake any project which it deemed in the general interest.** 
The Court, it is true, has held that a taxpayer has no standing to chal- 
lenge the legality of federal expenditures.** But the Ashwander case 
and other recent decisions in the lower courts suggest that to bar the 
complainant as a taxpayer does not foreclose all possibility of challenge 
to action under the spending power. He may perhaps still claim as a 
property owner suffering special damage from unlawful action by the 
government.*® 

The war powers *’ may suffice to sustain that part of the TVA program 
which provides for the production of nitrate and fertilizer, since such 
equipment would be available for munitions manufacture.** But the 
limited power needs of these plants is likely to be too obviously dis- 
proportionate to the quantity of surplus power “ incidentally ” produced 
to permit a reasonable argument supporting the entire project on this 
ground.’® Again, it might be argued that the TVA plan is a justifiable 


13 However, the cases thus far are at variance. Following the Madisonian 
theory, two courts have declared the grants unconstitutional. Washington Water 
Power Co. v. City of Coeur d’Alene, D. Idaho, Dec. 13, 1934; see Missouri Public 
Service Co. v. City of Concordia, 8 F. Supp. 1, 5 (W. D. Mo. 1934), Note (1934) 48 
Harv. L. Rev. 89,94. Anda permanent injunction was recently granted restraining 
PWA aid to Alabama municipalities for the construction of facilities with which 
to utilize TVA power. N. Y. Times, Feb. 23, 1935, at 6. But the court here stated 
that such aid was unlawful only because given to effect an illegal purpose — the 
local distribution of power illegally provided by the TVA. Cf. Note (1934) 48 Harv. 
L. Rev. 89, 92. And in Missouri Util. Co. v. City of California, 8 F. Supp. 454 (W. 
D. Mo. 1934), the Hamiltonian view was adopted to support the grants. In 
this latter case, as well as in City of Allegan v. Consumers’ Power Co., 71 F.(2d) 
477 (C. C. A. 6th, 1934), cert. denied, 55 Sup. Ct. 100 (1934), the court held that 
a power company had no standing to seek an injunction. See Note (1934) 48 
Harv. L. Rev. 89. 

14 Cf, United States v. Boyer, 85 Fed. 425, 432 (W. D. Mo. 1898) ; See 1 Wrr- 
LOUGHBY, THE CONSTITUTIONAL LAW OF THE UNITED States (2d ed. 1929) § 63. But 
cf. Lawson, THE GENERAL WELFARE CLAUSE (2d ed. 1934). 

15 Frothingham v. Mellon, 262 U. S. 447 (1923), Note (1924) 37 Harv. L. Rev. 

750. 

16 See note 4, supra. 

17 U. S. Constr. Art. I, § 8. 

18 The production of cheap fertilizer is one of the important objects of the 
TVA program. Nitrate Plant No. 2 at Muscle Shoals is being modernized, and 
research and experimental work conducted for the purpose of discovering new proc- 
esses of manufacturing inexpensive commercial fertilizer. See TVA Releases, Jan. 9, 
and Feb. 13, 1934; Kimble, supra note 2, at 333-35. 

19 Tt is estimated that Nitrate Plant No. 2, using the cyanamide process, re- 
quires 12,000 to 13,000 kilowatt hours per ton of nitrogen fixed. See Kimble, supra 
note 2, at 335, n.13. The total production of fixed nitrogen in the United States in 
1930 amounted to approximately 304,000 tons. See Muscre SHoats, A PLAN PRE- 
SENTED By Muscte SHoats CoMMISSION (1931) 22. It is thus evident that even 
if the efficiency of the admittedly obsolete existing facilities is not improved, the 
total present American nitrogen production could be exceeded with a power re- 
quirement of less than four billion kilowatt hours a year, or only 16% of the 
proposed ultimate annual output of 25 billion kilowatt hours. See H. R. Doc. 
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dealing with the government’s original Muscle Shoals property,”° under 
the constitutional authorization to Congress “ to dispose of and make all 
needful Rules and Regulations respecting the Territory or other Property 
belonging to the United States”’.* But it seems improper to conclude 
that in the exercise of a power to “dispose” of its original holdings 
Congress might retain and improve them, and, at an expense dwarfing 
the original investment,?* construct codrdinate projects and enter into 
most phases of the electric power business. The full scope of the au- 
thority to “ make all needful Rules and Regulations ” respecting govern- 
ment property has not been defined, however.** The language of some 
cases might seem to indicate that it empowers the government to deal 
with its property as might any private owner.** But these decisions 
actually recognized only such minimal incidents of ownership as the 
right to prosecute trespassers, withdraw land from sale, and prevent its 
fraudulent disposition. And the making of regulations for the use of 
government property by members of the public has been the typical in- 
stance of the exercise of this authority.2° Construed to empower the 
government itself to use the land with the freedom of a private owner, 
the paragraph would in effect permit it to embark upon any business 
enterprise so long as the latter involved the use of property lawfully 
acquired. Such a power would not be so sweeping as to be inconsistent 
with the character of the national government as one of limited au- 
thority.2* But it would seem to be of too broad and novel implications 
to rest upon so narrow a constitutional foundation. 

The constitutional authority within which the TVA may be brought 


No. 328, op. cit. supra note 2, at 92. And in any event there may be some question 
whether an instrumentality of war, created under a power of national defense, can 
be operated as a private business in time of peace. See Beck AND BAKER, op. cit. 
supra note 5, at 41. 

20 During and shortly after the War, in the exercise of its power to provide for 
the national defense, Congress constructed near Muscle Shoals, Ala., extensive facili- 
ties for the generation of power and manufacture of explosives, including the huge 
Wilson Dam and hydroelectric developments on the Tennessee River, a large steam 
power plant, and two nitrate plants. See Muscre SHoats, A PLAN PRESENTED BY 
Muscte SHOALS CoMMIssION (1931). For over a decade this investment of 
approximately $150,000,000 has remained a white elephant on the government’s 
hands while Congress fought over the various schemes advanced for its disposal. 
See, e.g.,62 Conc. REc. 3698 (1922) ; 77 id. 2189-2205, 2247-91 (1933). 

2 U.S. Const. Art. IV, § 3. This power to “dispose” of property includes at 
least the authority to lease it. United States v. Gratiot, 14 Pet. 526 (U. S. 1840); 
cf. Ruddy v. Rossi, 248 U. S. 104 (1918). 

22 The government’s total investment in the Muscle Shoals properties was 
about $150,000,000. See note 20, supra. The cost of the ultimate TVA program is 
estimated at over a billion. See Glaeser, The Federal Government’s Tennessee Val- 
ley Power Project, The Immediate and Ultimate Program (1934) 13 P. U. Fort. 
394, 397-98; Kimble, supra note 2, at 336. 

23 See Kansas v. Colorado, 206 U. S. 46, 89 (1907). 

24 See Camfield v. United States, 167 U. S. 518, 524 (1897); Light v. United 
States, 220 U. S. 523, 536 (1911) ; United States v. Midwest Oil Co., 236 U. S. 459, 
474, (1915) 5 Sinclair v. United States, 279 U.S. 263, 297 (1929). 

5 See, e.g., Camfield v. United States, 167 U. S. 518 (1897); United States v. 
Grimaud 220 U.S. 506 (1911). 
26 Cf. p. 809, supra. 
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with least straining is the power of Congress “ To regulate Commerce 

. . among the several States ”.27 Gibbons v. Ogden** early decided 
that in the exercise of this authority Congress had power to regulate 
navigation. And it was soon settled that the Federal Government might 
provide, either directly or by grant to the states, for the construction of 
canals, piers, and other works for the improvement of navigation.” 
Then, in Kaukauna Water Power Co. v. Green Bay & Miss. Canal Co.,*° 
the Court held that a state which had accepted such a grant and built 
a dam and canal was entitled as against riparian owners to the “ sur- 
plus ” water power thereby made available. This decision was tempered 
with the caution that the power development must be “ a mere incident 
to the public improvement ”, and not produced by “a wholly un- 
necessary excess of water”. After Green v. Frazier ** this warning would 
seem no longer relevant as to state authority, but it was expressed broadly 
enough to curb water power developments by the national government. 
However, in United States v. Chandler-Dunbar Water Power Co.,** the 
Court indicated, without stressing this limitation, that Congress would 
be similarly entitled to the use and disposal of water power created by 
a project undertaken directly by the Federal Government. With this 
background the Federal Water Power Act was passed in 1920, creating 
the Federal Power Commission to license and regulate all dams, hydro- 
electric developments, and “ other project works necessary or convenient 
for the development and improvement of navigation ”.** Although not 
yet directly passed upon by the Supreme Court, it has been upheld by 
the lower federal courts and seems capable of being sustained without 


27 Const. Art. I, § 8. 

28 g Wheat. 1 (U.S. 1824). 

29 Wisconsin v. Duluth, 96 U. S. 379 (1877) (harbor improvements) ; Kaukauna 
Water Power Co. v. Green Bay & Miss. Canal Co., 142 U. S. 254 (1891) (dam and 
canal) ; Green Bay & Miss. Canal Co. v. Patten Paper Co., 172 U. S. 58 (1898) 
(same); Gibson v. United States, 166 U. S. 269 (1897) (dike); Scranton v. 
Wheeler, 179 U. S. 141 (1900) (pier) ; Arizona v. California, 283 U. S. 423 (1931) 
(dam). Since flood control and soil erosion projects have an immediate effect upon 
navigation, they would seem also authorized. Jackson v. United States, 230 U. S. 
_I (1913) (levees) ; United States v. Griffin, 58 F.(2d) 674 (W. D. Va. 1932) (refor- 

estation). 

30 r42 U. S. 254 (1891). In subsequent litigation the Federal Government, 
which had taken over the improvement works from the state, was likewise held em- 
powered to dispose of the surplus water power. Green Bay & Miss. Canal Co. v. 
Patten Paper Co., 172 U. S. 58 (1898). 

31 253 U.S. 233 (1920), holding that a state may engage in such businesses as 
banking, manufacturing and selling farm products, and building homes. 

32 229 U. S. 53, 73 (1913). But cf. Andrews, J., concurring, in Little Falls 
Fibre Co. v. Henry Ford & Son, Inc., 249 N. Y. 495, 507, 164 N. E. 558, 563 (1928), 
aff'd, sub nom. Henry Ford & Son, Inc. v. Little Falls Fibre Co., 280 U.S. 369 (1930). 

83 41 Stat. 1063 (1920), 16 U. S. C. A. §§ 791-823 (1927). Licensees are 
given the right of eminent domain, and are required to keep an accounting system as 
ordered by the commission, to make full reports to it when requested, and to submit 
to its regulation of rates and services in the absence of such regulation by the states. 
In addition, the government reserves the right to take over the project upon pay- 
ment of its fair value after expiration of the license, which may not be issued for a 
period greater than 50 years. 
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great difficulty.** In 1928 Congress took its first step into the electric 
power business with the enactment of the Boulder Canyon Project Act,*° 
providing for the construction by the government of a huge dam and 
hydroelectric plant on the Colorado River.*® Although the effect on 
navigation was insignificant in comparison with the irrigation, flood 
control, and power aspects of the project,*” the undertaking was sustained 
in Arizona v. California ** as a valid exercise of the power to control 
navigation. Ignoring the dictum of the Kaukauna case, the Court 
treated as conclusive the declarations of the Act that its primary purpose 
was the improvement of navigation.*® The only limitations were those 
implied by the findings that the stream was navigable and that the 
means which the statute provided were “ not unrelated to the control 
of navigation ”. 

The Tennessee Valley Authority Act may thus claim the support of 


84 Alabama Power Co. v. Gulf Power Co., 283 Fed. 606 (M. D. Ala. 1922); 
Missouri ex rel. Camden County v. Union Elec. Light & Power Co., 42 F.(2d) 692 
(W. D. Mo. 1930), appeal dismissed, 53 F.(2d) 1080 (C. C. A. 8th, 1931) ; Appala- 
chian Elec. Power Co. v. Smith, 4 F. Supp. 6 (W. D. Va. 1933), rev’d on other 
grounds, 67 F.(2d) 451 (C. C. A. 4th, 1933), cert. denied, 291 U.S. 674 (1934). 
But cf. Le Boeuf, State or Federal Control of the Water Powers of Navigable 
Streams (1927) 15 Gro. L. J. 201; Shields, The Federal Power Act (1925) 73 U. oF 
Pa. L. Rev. 142. 

85 45 Stat. 1057 (1928), 43 U.S.C. A. § 617 (1934). 

86 See Mead, Conquering the Colorado (Sept., 1929) 80 Rev. or Revs. 54. The 
hydroelectric plant, to be constructed and owned by the government, will be oper- 
ated by the City of Los Angeles and a private utility under long-term leases. The 
power so produced is to be allotted between the lessees and other municipalities 
and utilities, to whom it will be delivered at the switchboard or over the trans- 
mission lines of the lessees. See WitBuR AND Ety, THE Hoover Dam ConrTrRAcTS 
(1930) 45-68. The completed plant will have an installed capacity of over 800,- 
ooo kilowatts — more than a quarter of the total amount of power ultimately to be 
developed in the entire Tennessee Basin. See Kimble, supra note 2, at 337. In 
addition to the power development, the Boulder Canyon project will make possible 
the irrigation of great expanses of arid lands and the construction of an “ All- 
American ” canal, capable of carrying enough water to irrigate nearly 100,000 acres 
in a single day, to the Imperial Valley. The Imperial Valley will also be afforded 
protection against the possibility of disastrous floods. See THe Cotorapo RIvER 
ComMMIsSION OF CALIFORNIA, COLORADO RIVER AND THE BOULDER CANYON PROJECT 
(1931); Mead, supra; cf. The Salton Sea Cases, 172 Fed. 792 (C. C. A. oth, 
1909), cert. denied, 215 U.S. 603 (1909). 

87 For purposes of law the Colorado River is a navigable stream, but the effect 
of the Hoover Dam on navigation would seem slight. See Kimble, supra note 2, at 
337. At most, the river below and for some miles above the dam will only be 
“ susceptible to use by power boats and other small craft.” See H. R. Rep. No. 918, 
yoth Cong., 1st Sess. (1928) 6; cf. note 36, supra. 

88 283 U. S. 423 (1931). 

39 “ | . for the purpose of controlling the floods, improving navigation and 
regulating the flow of the Colorado River, providing for storage and for the delivery 
of the stored waters thereof for reclamation of public lands and other beneficial uses 
exclusively within the United States, and for the generation of electrical energy as 
a means of making the project herein authorized a self-supporting and financially 
solvent undertaking, ....” 45 Stat. 1057 (1928), 43 U. S. C. A. § 617 (1934). 
Rut the Colorado River Compact, to which the Act was expressly subject, stated that 
“Tnasmuch as the Colorado River has ceased to be navigable for commerce ... , 
the use of its waters for purposes of navigation shall be subservient to the uses 
of such waters for domestic, agricultural, and power purposes.”’ CoLorADO RIVER 
Compact, Art. IV, H. R. Doc. No. 605, 67th Cong., 4th Sess. (1923) 10. 
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a steady trend in the decisions over the past 56 years toward allowing 
complete freedom to the national government in the development and 
disposal of water power made available on navigable streams.*® The 
primary purpose of the Act is stated to be the improvement of naviga- 
tion; ** and since the Tennessee River is in fact navigable and there is 
no question but that the TVA program will substantially aid navigation 
_ thereon, *? the minimal requirements set forth in Arizona v. California 
would seem clearly satisfied. On the other hand, the Boulder Canyon 
undertaking did not involve the government in active competition with 
privately owned utilities in the transmission and retail distribution of 
power, nor was it part of a plan whereby the national government as- 
sumed responsibility for the economic and social development of an 
entire region.** And scant reliance can be placed upon the Court’s fre- 
quent assertions that it will not look beyond the recited purposes of 
legislation.** Several decisions,*® and notably Hammer v. Dagenhart,*® 
indicate that this is little more than a formula whereby the Court may 
express its willingness to approve a borderline statute, and that if a 
majority of the judges feel strongly that the effect of a particular act 
will be to exceed the proper sphere of the national government they may 


40 See also Rose, Control of Super-Power (1931) 80 U. or Pa. L. REv. 153; cf. 
Alabama v. United States, 38 F.(2d) 897, 902 (Ct. Cl. 1930), dismissed on the 
ground that the Court of Claims lacked jurisdiction, 282 U.S. 502 (1931). 

41 “| | . for the purpose of maintaining and operating the properties now owned 
by the United States in the vicinity of Muscle Shoals, Alabama, in the interest of 
the national defense and for agricultural and industrial development, and to im- 
prove navigation in the Tennessee River and control the destructive flood waters 
in the Tennessee River and Mississippi River Basins, ... .” 48 Stat. 58 (1933), 
16 U.S. C. A. § 831 (1934). 

42 In spite of the unimproved state of the stream, traffic on the Tennessee River 
in 1926 amounted to nearly 2,000,000 tons. With the nine-foot channel to be 
provided from mouth to source, it has been estimated that a great deal of tonnage 
now carried: by railroads will be transported by water, at a considerable saving 
to the shippers. See H. R. Doc. No. 328, op. cit. supra note 2, at 31-36, 94-96 ; 
Kimble, supra note 2, at 329-30. But it should be noted that these navigation im- 
provements could be effected by a series of low dams, not suitable for water power 
purposes, at a cost of only $75,000,000. See H. R. Doc. No. 328, op. cit. supra 
note 2, at 97—I01. 

43 See note 36, supra. Only a few clauses of the Boulder Canyon Project Act 
concern the development of electric power, and it is stated that the purpose of gen- 
erating and selling this power is to make “the project ...a self-supporting 
and financially solvent undertaking”. 45 Strat. 1057 (1928), 43 U.S. C. A. § 617 
(1934). The Tennessee Valley Authority Act, on the other hand, consists largely of 
detailed provisions relating to the production or distribution of power. 48 Stat. 58 
(1933), 16 U. S. C. A. § 831 (1934). This may be a factor adverse to the latter Act. 
Cf. Child Labor Tax Case, 259 U. S. 20 (1922). 

44 See, e.g., McCray v. United States, 195 U. S. 27, 57-59 (1904) (artificially 
colored oleomargarine) ; Weber v. Freed, 239 U. S. 325, 329-30 (1915) (prize-fight 
films) ; United States v. Doremus, 249 U. S. 86, 93-94 (1919) (narcotics) ; Hamil- 
_ ton v. Kentucky Distilleries & Warehouse Co., 251 U. S. 146, 161 (1919) (war-time 
prohibition) ; Smith v. Kansas City Title & Trust Co., 255 U.S. 180, 210 (1921) 
(Federal Land Banks); Arizona v. California, 283 U. S. 423, 455-56 (1931) 
(Boulder Canyon Project Act). 

45 Child Labor Tax Case, 259 U. S. 20 (1922); Hill v. Wallace, 259 U. S. 44 
(1922) ; see Linder v. United States, 268 U. S. 5, 17 (1925). 

46 247 U.S. 251 (1918). 
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invalidate it on that basis. Tested with reference to its immediate ob- 
jectives, the TVA could scarcely survive the limitation of the Kaukauna 
case; for its actual purpose and effect is clearly to put the national gov- 
ernment into the electric power business as the key point in an experi- 
ment in regional planning,*’ and as a “ yardstick ” whereby to measure 
the rates and services of privately owned utilities.** 

Even though professing to accept as final the declared purpose of the 
improvement of navigation, the Court might express its disapproval of 
the scope of the project by regarding the proposed distribution system 
specifically and declaring that this bears no reasonable relation to the 
avowed purpose.*® It would seem, however, that such a result could 
be reached only by a most extreme disregard of an express provision of 
the Constitution. For if Arizona v. California were held to authorize the 
generation of power, then apparently under any interpretation of the con- 
stitutional authorization “ to dispose of . . . Property belonging to the 
United States ’’,°° Congress might lawfully provide as it saw fit for the 
sale of the electricity. Indeed, since it appears that the installed capacity 
of existing power plants in the TVA area exceeds present demand and 
consumption by over roo per cent,** distribution and sale by the gov- 
ernment itself is probably the only practicable way of disposing of the 
current without wasting it. The power to create a government corpora- 
tion and through it to acquire requisite transmission systems would 
follow by reasonable implication.®? 

The due process clause might furnish a further basis for limiting TVA 
freedom of action. Its opponents may claim that the government-fixed 


47 See Morgan and Brown, both supra note 2; Draper, Large Scale Regional 
Development, TVA Release, Oct. 22, 1934. 

48 See the following speeches of Mr. Lilienthal: A Five-Point Program for the 
Electrification of America, TVA Release, Nov. 11, 1933; Address Before the League 
of Women Voters, Boston, Mass., TVA Release, April 25, 1934. See also 77 Conc. 
Rec. 2280-81 (1933). But the committee reports and statements on the floor 
of Congress by those in charge of the bill noticeably avoid any stress on the power 
aspects of the Act; and Senator Norris expressly asserted the primary purpose to 
be navigation improvement. See id. at 2663. 

49 In such an event the separability clause would save the remainder of the Act 
from being construed to fail. And if the declared purpose is taken as conclusive, 
Arizona v. California, 283 U. S. 423 (1931), would seem clear authority for the 
construction and operation of the dams and hydroelectric plants. 

50 U. S. Const. Art. IV, § 3 

51 See Nationat Coat Ass’N, op. cit. supra note 9, at 8. 

52 The government-owned corporation as a device for administering public proj- 
ects is of fairly recent origin. See VAN Dorn, GOVERNMENT OWNED CORPORATIONS 
(1926); Notes (1935) 83 U. or Pa. L. Rev. 346, (1934) 43 YALE L. J. 815, 819. 
In apparently the only decision in which the question was raised the Court sus- 
tained the constitutionality of such a corporation created in aid of the exercise 
of a power of Congress. Smith v. Kansas City Title & Trust Co., 255 U. S. 180 
(1921) (Federal Land Banks). The legality of others which have come before 
the Court has been upheld sub silentio. Sloan Shipyards Corp. v. United States 
Shipping Board Emergency Fleet Corp., 258 U. S. 549 (1922) (Emergency Fleet 
Corp.) ; United States Grain Corp. v. Phillips, 261 U. S. 106 (1923) (United States 
Grain Corp. ) ; Clallam County v. United States, 263 U.S. 341 (1923) (United States 
Spruce Production Corp.) ; cf. McCulloch v. Maryland, 4 Wheat. 316 (U. S. 1819) 
(Bank of the United States). 
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rate base and rates are so low that the enterprise is not paying its way; 
and may argue that this is destructive price cutting which works an un- 
constitutional deprivation of their property.°** Though the question 


has apparently not arisen in connection with an undertaking of the ~ q 
national government, there seems no reason why the mere fact that it is 
competing with a private business should present any more of a con- 


stitutional difficulty than it has in the case of a state ™ or municipality.”* 
And in Puget Sound Power & Light Co. v. Seattle,** a majority of the 
Court has recently given strong intimation that due process of law does 
not require that a local government conduct its utility at a profit, though 
it is competing with a private company which must pay taxes. There 
is legislative precedent for the conduct of business at a loss by the 
national government in competition with private enterprise.®” Assum- 
ing that the undertaking is held to be within the scope of a constitu- 
tional power, if the suggestion of the Puget-Sound Co. case be followed, 
there would seem no basis for applying a different test of due process to 
the operations of a federal program.*® 


TAXING INCOME RECEIVED FROM AN IRREVOCABLE TRUST IN SATIS- 4 
FACTION OF THE SETTLOR’s LEGAL OBLIGATION. —A comparatively 
recent device adopted by taxpayers seeking to spread their incomes a 
to avoid the higher surtax levels has been the creation of an irrevocable 
trust, the income from which should pay certain family expenses other- 


58 See Note (1934) 43 YALE L. J. 815, 823-24; cf. Reis, A Wall Street View of 
the Public Utility Situation (1934) 13 P. U. Fort. 565; Smith, supra note 8. 

54 Green v. Frazier, 253 U. S. 233 (1920). 

55 Madera Water Works v. Madera, 228 U. S. 454 (1913) ; Puget Sound Power 
& Light Co. v. Seattle, 291 U. S. 619 (1934) ; cf. Springfield Gas & Elec. Co. v. City 
of Springfield, 257 U. S. 66 (1921). 

56 291 U.S. 619 (1934). q 

57 The operation of merchant ships by the United States Shipping Board is , 
an example of such competition. The loss of over $5,000,000 for 1932-33, the last 
year in which these activities were conducted, is small in comparison with the 
deficits of preceding years. See SEVENTEENTH ANNUAL REPORT OF THE UNITED e 
States SHIPPING BoarD (1933) 89. The Inland Waterways Corporation, although , 
‘now showing a profit, has also been operated at a loss by the government. See, q 
e.g.. ANNUAL REPORT OF THE INLAND WATERWAYS CorpP. (1927) 50-51; id. (1929) 36. 
But cf. id. (19%3) 54. And the parcel post, conducted in competition with private ! 
express companies, required an annual subsidy from 1927 to 1933 averaging over 4 
$17,000,000. See ANNUAL REPORTS OF THE POSTMASTER GENERAL (1927-1933). a 

58 The contention that the TVA Act constitutes an unconstitutional delegation q 
of legislative power to the President or Directors would seem without merit. The : 
authority conferred upon them appears no broader than is reasonably necessary : 
to carry out their administrative functions. But cf. BeEcK AND BAKER, op. cit. 1 
supra note 5, at 50-51. 

The important question of state taxation and regulation of the TVA is not 
here considered. For a discussion of the general problem, see Field, Government Cor- 
porations: A Proposal (1935) 48 Harv. L. Rev. 775. Being a federal agency, it 
would probably be free from any such control by the states. See Note (1934) 44 
Yate L. J. 326. But see BEcK AND BAKER, op. cit. supra note 5, at 47-50, 51-52. But 4 
the Court might deny the TVA this privilege as one method of curbing its activities 
without totally destroying the government’s huge investment. Cf. page 808, supra. 
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wise non-deductible.t If the trust is irrevocable,’ and if the settlor has 
not retained too great control over the management and disposition of 
the fund,* the Board of Tax Appeals has, despite some inconsistency, 
held that the settlor should not be taxed on income derived from trusts 
thus created for the support of a wife or children,* or to meet pay- — 
ments in lieu of alimony.> But in Willcutts v. Douglas,® the first case 
to reach a court decision, the Circuit Court of Appeals for the Eighth 
Circuit has recently decided to the contrary. There an irrevocable 
trust was created by a husband, the income of which was to be used 
to discharge his anticipated obligation to pay alimony if his wife secured 
a divorce. In the trust instrument the settlor agreed that the wife 
should receive a stated annual income, and that if the net income from 
the trust fund should prove insufficient therefor, he should on request 
make good the deficiency, but that excess income should be paid to him. 


1 Section 24(a)(z) of the Revenue Act of 1934, 48 Star. 691, 26 U. S.C. A. 
§ 5024(a) ( 1), provides that “ in computing net income no deduction shall in any case 
be allowed in respect of (1) Personal, living, or family expenses. . . 

2 Cf. § 166 of the Revenue Act of 1934, 48 STaT. 729, 26 U.S.C. ‘A. § 5166. 

8 Benjamin F. Wollman, 31 B. T. A. 37 (1934). Petitioner executed an instru- 
ment wherein he declared himself to be holding securities in trust for one year ir- 
revocably, to pay the income to his wife. He retained title to the securities, kept 
them in his safe deposit box, and collected the income, which he paid to his wife. 
The Board held that the instrument did not create such a trust as would be recog- 
nized for tax purposes and that the income was taxable to the petitioner. This 
result was based on Stoddard v. Eaton, 22 F.(2d) 184, 186 (D. Conn. 1927), 
wherein the court pointed out that the word “trust ” in the Revenue Act did not 
comprehend every instance in which a trust is recognized in equity. (Cf. Gregory 
-v. Helvering, 55 Sup. Ct. 266 (1935). 

4 Trene O’D. Ferrer, 20 B. T. A. 811 (2930) ; Lilian K. Blake, 23 B. T. A. 554 
(1931) ; Emil Frank, 27 B. T. A. 1158 (1933) ; John M. Longyear, Jr., 28 B. T. A. 
1086 (1933); Francis J. Stokes, 28 B. T. A. 1243 (1933) ; Theodore P. Grosvenor, 31 
B. T. A., Nov. 12, 1934, overruling Edmund O. Schweitzer, 30 B. T. A. 155 (1934); 
see Lillian T. Savage, 31 B. T. A., Nov. 16, 1934. 

5 §. A. Lynch, 23 B. T. A. 435 (1931), petition for review dismissed without 
opinion, C. C. A. 5th, Feb. 2, 1932; Reginald Brooks, 31 B. T. A. 70 (1934) ; James 
H. Hyde, 31 B. T. A. 256 (1934); Carl B. Tuttle, 31 B. T. A., Nov. 28, 1934. Al- 
though in some of the cases a trust was probably created to meet payments under 
a separation agreement, the decisions do not expressly reveal such an instance. 
There would seem no reason why the same result should not be reached there as 
in the alimony cases. The cases cited supra overrule, by necessary implication, 
Mary R. Spencer, 20 B. T. A. 58 (1930), on the basis of which the commissioner had 
issued I. T. 2628, XI-1 Cum. Bull. 34 (1932). The Spencer case represented the 
earlier view of the commissioner in O. D. 399, 2 Cum. Bull. 156 (1920), which had 
been overruled by O. D. 1092, 5 Cum. Bull. 190 (1921). The Spencer decision was 
partly based on Warner v. Walsh, 15 F.(2d) 367 (C. C. A. 2d, 1926), and United 
States v. Bolster, 26 F.(2d) 760 (C. C. A. 1st, 1928), which were disapproved in 
Helvering v. Butterworth, 290 U. S. 365 (1933). Despite the Board’s decisions, 
G. C. M. 13308, I. R. B. XITI-32-6936 (1934), holds that the settlor shall be taxed 
for the income from an irrevocable trust created to provide payments in lieu of 
alimony. The decisions in Frank P. Welch, 12 B. T. A. 800 (1928), Frank Turner, 
28 B. T. A. 91 (1933), and John M. Longyear, Jr., 28 B. T. A. 1086 (1933), some- 
times referred to as in accord with the Spencer case, are in fact not applicable to 
this problem, since in those cases the Board held that the property was transferred 
as collateral security for the payment of alimony and that no trust had been 


created. 
6 73 F.(2d) 130° (C. C. A. 8th, 1934), cert. denied, 55 Sup. Ct. 346 (1935). 
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Control of the investment policy regarding the trust was jointly in the 
hands of the settlor and the trustee. The trust was to terminate at 
the wife’s death, whereupon the fund was to revert to the husband. The 
provisions of the trust instrument were incorporated into the divorce de- 
cree subsequently granted.’ In an action brought by the husband for 
the refund of income taxes paid by him on the income realized by this 
trust estate, the Circuit Court of Appeals, reversing the decision below, 
held that the income of the trust was taxable to the husband. 

The decision does not seem open to serious question on the ground 
that the satisfaction of the duty to pay alimony could not constitu- 
tionally be taxed as “ income ” to the husband.® Although the question 
has apparently not arisen before in connection with trust income, there 
seems no reason to doubt that Old Colony Trust Co. v. Commissioner, 
and United States v. Boston & Me. R. R.,'° embody a general principle, 


7 It might be contended that the income of the trust should be taxable to the 
grantor under § 166 of the Revenue Act of 1934, 48 Star. 729, 26 U. S. C. A. 
§ 5166, where the trust is incorporated into the decree of alimony, because in most 
states the decree is always subject to review and modification by the court. Mor- 
gan v. Morgan, 211 Ala. 7, 99 So. 185 (1924) ; Wilson v. Caswell, 272 Mass. 297, 172 
N. E. 251 (1930), (1930) 44 Harv. L. Rev. 127; Warren v. Warren, 116 Minn. 458, 
133 N. W. 1009 (1912). Contra: Dickey v. Dickey, 154 Md. 675, 141 Atl. 387 
(1928) ; cf. Yarborough v. Yarborough, 290 U. S. 202 (1933). The court is cer- 
tainly not one with a substantial adverse interest to the settlor, but rather is a neu- 
tral party. Cf. Reinecke v. Smith, 289 U. S. 172 (1933). But such a trust, even 
if within the literal terms of the Act, would probably be held not to have been 
intended to fall thereunder. 

It might be argued, further, that since the corpus of the trust in Willcutts v. 
Douglas was to revert to the settlor upon the death of the wife, § 166 of the 
Revenue Act of 1934 would apply because the settlor had here in effect “ the power 
to revest ” title to the corpus in himself. Cf. Frances Marshall Canfield, 31 B. T. A., 
Nov. 23, 1934. But the terms of § 166 seem clearly to refer to a power to revest by 
act of the parties, whereas the present case presents a situation of reversion by 
operation of law. And this problem could not arise under any previous act, for 
this provision was formerly limited to instances where the settlor enjoyed such a 
power of revesting “ during the taxable year”. Cf., e.g., § 166 of the Revenue Act 
of 1932, 47 STAT. 221, 26 U.S. C. A. § 3166 (1934). 

8 Some authority is apparently to the effect that the husband’s obligation to 
support his wife is conditional upon the fact that she does not have independent 

_means for her maintenance. £.g., Liston v. Brown, 26 Ind. 489 (1866); Hunt v. 
Hayes, 64 Vt. 89, 23 Atl. 920 (1892) ; see Carroll v. Carroll, 51 Nev. 188, 272 Pac. 3 
(1928). This doctrine, based on the conception of an “agency by necessity ”, 
seems unsound, and the better authority rests the husband’s obligation uncondi- 
tionally upon the marriage relation. Fisher v. Drew, 247 Mass. 178, 141 N. E. 875 
(1924) ; Ott v. Hentall, 70 N. H. 231, 47 Atl. 80 (1900) ; De Brauwere v. De Brau- 
were, 203 N. Y. 460, 96 N. E. 722 (1911). However, if the former view were adopted, 
it might be argued that so long as the wife was being maintained by the trust income, 
there was no legal obligation on the husband, and hence no “ income” thereby at- 
tributable to him. But even if there was not technically a discharge of an existing 
legal obligation, the absence of such an obligation would be directly attributable to 
the trust provision, and the husband would still seem to be in receipt of a benefit 
which might be taxed to him. Cf. Burk-Waggoner Oil Ass’n v. Hopkins, 269 U. S. 
110 (1925). 

9 279 U. S. 716 (1929). Payment by an employer of income taxes assessed 
against his employee was held to constitute additional income to the employee and 
taxable to the latter. 

10 279 U. S. 732 (1929). Payment by a lessee of net income taxes assessed 
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that the discharge of a legal obligation may constitute taxable income 
to the person relieved of the duty. But the decision gives no con- 
sideration to the significance of the apparently inclusive provisions made 
by the Revenue Act for the taxation of trust income.'? It is true that 
in Burnet v. Wells ** the Supreme Court held that the income from 
irrevocable trusts created to pay premiums on policies of insurance on 
the settlor’s life might constitutionally be taxed to him. This decision, 
however, was with reference to the express authorization of the Act, 
which also provided for the taxation to the settlor of income which was 
or might be held or accumulated for present or future distribution to the 
settlor in his discretion, or that of any person not having a substantial 
adverse interest, or of both.** Likewise, the settlor of a revocable trust 
is now taxed for the income thereon under the express mandate of the 
Act.1® Subject to these exceptions, the Revenue Act of 1934 makes 


against a lessor according to the provisions of a lease was held to constitute addi- 
tional income taxable to the lessor in view of the explicit provision of U. S. Treas. 
Reg. 33, Art. 102. The same rule is embodied in U. S. Treas. Reg. 77, Art. 70. 

11 Hoeper v. Tax Comm., 284 U. S. 206 (1931), held unconstitutional a state 
statute which purported explicitly to tax the husband on the basis of the wife’s 
income. The decision was grounded upon the violation of due process found in 
“ taxing the income of A as the income of B”. But in the present situation the tax 
is wholly on, and with reference to, the husband’s income, consisting in the satisfac- 
tion of his legal obligation. 

It should, perhaps, make no difference that the obligation is met with income 
from a trust created by another than the taxpayer out of property not at any time 
the taxpayer’s. E.g., the father might be taxable with reference to the support of 
his children by a trust created by their grandfathers. Ht is true that the uncon- 
stitutionality of the tax involved in the Hoeper case has been said to have been 
affected by the fact that “ there the attempt was to tax income arising from prop- 
erty always owned by one other than the taxpayer, who had never had title to or 
control over either the property or the income from it”. See Reinecke v. Smith, 
289 U. S. 172, 178 (1933). But this observation had reference simply to the cir- 
cumstances under which money income might be taxed to another than the imme- 
diate recipient, and does not seem to have been intended to imply an inclusive 
definition of the nature of taxable income. And compare Old Colony Trust Co. v. 
Commissioner, and United States v. Boston & Me. R. R., supra notes 9, 10. 

12 Sections 161-67 inclusive of the Revenue Act of 1934, 48 Stat. 727-30, 26 
U. S. C. A. §§ 5161-67. Tax statutes are to be strictly construed. United States 
v. Merriam, 263 U. S. 179 (1923) ; Crooks v. Harrelson, 282 U. S. 55 (1930). But 
it is doubtful whether this rule applies when the controversy is in effect between two 
taxpayers. See Burnet v. Guggenheim, 288 U. S. 280, 286 (1933). 

18 289 U.S. 670 (1933), (1933) 47 Harv. L. Rev. 137, Developments in the Law 
— Taxation: 1933 (1934) id. 1209, 1277. The decision held constitutional § 219(h) 
of the Revenue Acts of 1924 and 1926, 43 STAT. 277 (1924), 26 U.S.C. A. § g60(h) 
(1928) ; 44 Start. 34 (1926), 26 U.S. C. A. § g60(h) (1928). 

14 Section 167 of the Revenue Act of 1934, 48 Start. 729-30, 26 U.S.C. A. § 5167. 

15 Section 166 of the Revenue Act of 1934, 48 Stat. 729, 26 U.S.C. A. § 5166. 
But even in the absence of a controlling statute the income from a revocable trust 
had been held taxable to the settlor. Stoddard v. Eaton, 22 F.(2d) 184 (D. Conn. 
1927); McCauley v. Commissioner, 44 F.(2d) 919 (C. C. A. 5th, 1930) ; Dickey v. 
Burnet, 56 F.(2d) 917 (C. C. A. 8th, 1932), cert. denied, 287 U. S. 606 (1932); 
O’Donnell v. Commissioner, 64 F.(2d) 634 (C. C. A. oth, 1933), cert. denied, 290 
U. S. 699 (1933). It might be argued hence that the court should be no more re- 
luctant to invade the statutory scheme in the present situation. These decisions, 
however, were not rendered until express statutory provision had already been made 
for the future taxation of such income to the settlor, and the result of the cases 
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trust income which is distributed or distributable currently to bene- 
ficiaries taxable to them; ** and it may be argued that these provisions 
as a whole show a Congressional intent that no one shall be taxed in 
respect to trust income save as therein declared.’* Yet it may be urged - 
that this statutory plan has reference only to the taxation of the money 
income of trusts, and that in the present instance the tax is imposed 
with reference to a type of income not within the contemplation of these 
provisions.** 

The decision of Gould v. Gould,'® that alimony is not “ income ”, 
and therefore by necessary implication not taxable to the wife under the 
16th Amendment,”° might seem to prevent taxing her as the beneficiary 
of a trust created to provide payments in lieu of alimony. But if the 


seems clearly consistent with the plan of the Act, which is directed primarily towards 
taxation of the income to the beneficiary only from irrevocable trusts. Likewise 
the decisions were probably motivated largely by realization of the wholesale 
avoidance of the Act which would otherwise have been possible. But where the 
settlor places a large portion of his property irrevocably out of his control and 
enjoyment for a period, the consequences would seem sufficiently onerous to insure 
that the danger of avoidance will not be nearly as great. See United States v. First 
Nat. Bank of Birmingham, 74 F.(2d) 360 (C. C. A. 5th, 1934). 

16 Section 162(b),(c) of the Revenue Act of 1934, 48 Stat. 728, 26 U.S.C. A. 
§ 5162(b),(c). 

17 Cases such as Lucas v. Earl, 281 U. S. 111 (1930), taxing the assignor of in- 
_ come, or Old Colony Trust Co. v. Commissioner, 279 U.S. 716 (1929), taxing the 
debtor whose obligation another has discharged, do not affect this argument, since 
they did not involve the taxation of trust income. In the former connection, how- 
ever, it should be noted that if the cestui makes an irrevocable assignment of his 
whole interest in the trust, the income therefrom is then taxable to his assignee. 
O’Malley-Keyes v. Eaton, 24 F.(2d) 436 (D. Conn. 1928); Commissioner v. 
Marshall Field, 42 F.(2d) 820 (C. C. A. 2d, 1930). Cf. Commissioner v. Blair, 
60 F.(2d) 340 (C. C. A. 7th, 1932), cert. denied, 288 U. S. 602 (1933). 

18 Tt might also be questioned whether there was any net taxable income in this 
situation. The satisfaction of a debt in full by the taxpayer through payments made 
immediately from his own property does not give rise to such, the discharge of lia- 
bility being offset by the payment. But the Old Colony Trust Co., and Boston & 
Me. R. R. decisions, supra notes 9, 10, indicate that, even though the payment repre- 
sents money which the taxpayer might otherwise have received for services ren- 
dered, if it is made by another from property not then the taxpayer’s, such a bal- 
ancing of the accounts will not be regarded as resulting. And since in the present 
case, the satisfaction of the husband’s obligation is accomplished by the payment 
of income to which he has irrevocably foregone all claim for the duration of the 
trust, a similar situation seems presented. 

If the taxpayer’s obligation is discharged by income derived from a trust created 
gratuitously by another, the gain resulting from the discharge would not seem 
deductible as a gift. The beneficiary of a gift is taxable with reference to money 
income therefrom, and the same rule might be applicable here. Cf. Irwin v. Gavit, 
268 U. S. 161 (1925). And where the taxpayer is the settlor, it would not seem 
that he was the recipient of a gift from the trust estate through the discharge of his 
obligation, for he originally gave consideration therefor, in the transfer of the 
corpus to the trust estate. 

19 245 U. S. 151 (1917). The wife sued for income withheld by her divorced 
husband from her alimony payments on the ground that he had paid income taxes 
of the amounts so withheld. The Court held that alimony was not income to the 
wife, but that the husband was taxable on the full amount due as alimony and 
granted recovery of the amounts claimed. 

20 a U.S. Treas. Reg. 77, Arts. 83, 281; Eisner v. Macomber, 252 U. S. 189 
1920). 
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general plan of the Act were taken to exclude taxation of the settlor 
where such was not expressly provided for, there would not be the possi- 
bility of double taxation which may have influenced that decision.” 
Moreover, if “ income”? may now, for tax purposes, be regarded as a 
stream of satisfactions as well as “ the gain derived from capital, from 
labor, or from both combined ”,?? even if both husband and wife be 
taxed in this situation, the taxes would seem not to be on the same 
income. The Gould case appears to have rested primarily on the idea 
that alimony represented payments of capital rather than income, being 
“a portion of the husband’s estate to which the wife is equitably en- 
titled ”.2* In Helvering v. Butterworth,** however, where a widow 
elected to take under a trust set up in her husband’s will, rather than to 
enjoy her statutory portion, the Court rejected the argument that pay- 
ments of trust income must be tax-free until she received an amount 
equal to the value of the statutory rights. Since she had given up a 
direct interest in a part of the decedent’s estate for the equitable right 
to income, she might be regarded as in the position of one who had pur- 
chased an annuity, whom the Act exempted from taxation on pay- 
ments thereunder until the premiums paid in had been recouped.”> But 
the Court felt that the evident purpose of Congress to tax all trust in- 
come should control, and that one who had elected to accept the bene- 
fits of a trust should bear the accompanying liabilities. There appears 
no reason why the same consideration should not govern where there 
has been an election to accept income under a trust rather than ordinary 
alimony payments. That the benefit of the trust is not accepted in 
unconditional satisfaction of the obligation to pay alimony, but that the 
husband remains liable for any deficiency, should make no difference, so 
far as the wife is in fact the recipient of trust income. 

If the settlor is taxed on the basis of the satisfaction of his alimony 
obligation from such trust income, difficult problems of collection will 
arise if he becomes bankrupt and the government seeks to reach the 
money income in the hands of the wife. It seems clear that the pres- 
ent federal tax lien statute does not authorize the imposition of a lien 
in this situation.2° Again, the right to the income is irrevocably vested 

21 See Gould v. Gould, 245 U. S. 151, 154 (1917); cf. Hellmich v. Hellman, 276 
U. S. 233 (1928); Aluminum Co. of Am. v. United States, 67 F.(2d) 172, 175 


(C. C. A. 3d, 1933), cert. denied, 291 U. S. 666 (1934). 1 PAUL AND MERTENS, 
FEDERAL INCOME TAXATION (1934) § 3.27. 

22 See Eisner v. Macomber, 252 U.S. 189, 207 (1920); Magill, The Taxation 
of Unrealized Income (1925) 39 Harv. L. Rev. 82; Note (1932) 45 id. 1072. 

23 See Audubon v. Shufeldt, 181 U. S. 575, 578 (1901). 

24 290 U. S. 365 (1933). 

25 Section 213(b)(2) of the Revenue Act of 1924, 43 Stat. 268, 26 U.S. C. A. 
ue) (1928) ; §213(b)(2) of the Revenue Act of 1926, 44 Strat. 24, 26 

U.S. Ci A, § 954(b) (2) (1928); $ 22(b)(2) of the Revenue Act of 1928, 45 Star. 
"97, 26 U.S.C. A. § 2022(b) (2) (1928). However, § 22(b)(2) of the Revenue Act 
of 1934, 48 STar. 687, 26 U.S.C. A.§ 5022(b)(2), exempts from taxation payments 
under an annuity contract in excess of three per cent of the consideration paid, 
until the premiums paid in have been recouped. 

26 Cf. § 613 of the Revenue Act of 1928, 45 one: 875, 26 U.S.C. A. § 2613. 
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in the wife, and it is settled that under existing statutes the property 
of one spouse is not generally subject to distraint for the payment of an 
income tax obligation of the other.*”7 Of course, the Act permits dis- 
traint against property in the hands of a transferee,?* for accrued or 
inchoate taxes of the taxable year in which the transfer was made.*® 
But the government could not succeed on the theory that the wife was a 
“transferee ” of the husband. The payments of trust income might 
be argued to represent a succession of transfers from husband to wife, 
but since the income flows from property the title to which has been 
placed irrevocably in the trustee, the latter would seem to be the trans- 
feror. A supporting analogy is offered by decisions refusing to impose 
a transferee’s liability upon shareholders with respect to payments of 
rent made by the lessee directly to the stockholders of the lessor cor- 
poration pursuant to a covenant in the lease.*° The government, how- 
ever, might perhaps reach the trustee’s obligation to the settlor, as an 
asset of the husband, by a bill in the nature of a bill to reach and 
apply.*. But whether Congress could constitutionally confer upon the 
commissioner the right to reach the income in the hands of the wife 
seems doubtful.*? On the other hand, it would not appear unfair, as 
against the wife, who is receiving the immediate economic benefit of the 
money income, to treat the tax obligation as attaching to the income it- 
self in her hands. Moreover, the fact that the establishment of a trust 
to meet alimony payments is probably motivated by a desire to escape 
surtaxes may influence the Court in this, as in every aspect of the prob- 
lem, to adopt a liberal attitude towards the government’s efforts to coun- 
ter this technique. 


THE VENDOR’S LIABILITY FOR PERMISSIVE WASTE. — The purchaser’s 
concern for the condition of the premises after contract but before con- 
veyance has been the cause of numerous decisions allocating the bur- 
den of accidental loss or defining the vendor’s duty to respond in dam- 
ages for voluntary waste. But deterioration in value through failure 


27 Section 275(a) of the Revenue Act of 1934, 48 Strat. 745, 26 U. S. C. A. 
§5275(a); $276(c) of the Revenue Act of 1934, 48 Srar. 746, 26 U. S. C. A. 
§ 5276(c). Compare Long v. Rasmussen, 281 Fed. 236 (D. Mont. 1922); O. D. 
1056, 5 Cum. Bull. 239 (1921). 

28 Section 311 of the Revenue Act of 1934, 48 Star. 748, 26 U.S. C. A. § 5311. 

29 Harwood v. Eaton, 68 F.(2d) 12 (C. C. A. 2d, 1933), cert. denied, 292 U.S. 
636 (1934); American Trust Co., 18 B. T. A. 580 (1929); Margaret W. Baker, 
30 B. T. A. 188 (1934); 5 PAUL AND MERTENS, FEDERAL INCOME TAXATION § 46.11. 

80 United States v. Western Union Tel. Co., 50 F.(2d) 102 (C. C. A. 2d, 1931), 
af’g 19 F.(2d) 157 (S. D. N. Y. 1926); Western Union Tel. Co. v. Commissioner, 
68 F.(2d) 16 (C. C. A. 2d, 1933), cert. denied, 292 U.S. 636 (1934). 

31 See Developments in the Law — Taxation: 1933 (1934) 47 Harv. L. Rev. 
1209, 1274-75. 

82 See Long v. Rasmussen, 281 Fed. 236 (D. Mont. 1922); McGuirk v. Kyle, 
E. D. Pa., Nov. 28, 1934. Cf. Hoeper v. Tax Comm., 284 U. S. 206 (1931). 


1 The purchaser’s recovery for voluntary waste is for actual injury, the multiple 
damage statutes applying only to landlord and tenant. Marsh v. Current, 6 B. Mon. 
493 (Ky. 1846) (action at law after conveyance); Worrall v. Munn, 38 N. Y. 
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to repair, while of equal moment to the purchaser, has given rise to 
surprisingly meager and diverse judicial comment in the American 
courts. Where land under option is damaged, the optionor’s liability 
for voluntary as well as permissive waste is equally unsettled. Such 
uncertainty seems out of harmony with the general definiteness of the 
land law and possibly unnecessary in view of the rules governing analo- 
gous situations. 

In contrast to the confused state of the American authorities, the 
vendor’s liability for permissive waste has been clearly established in 
the English courts.” This liability, however, does not extend to injuries 
occurring after the purchaser has become entitled to possession.* Usu- 
ally in suits for specific performance the buyer is allowed deductions 
from the purchase price,* but one who had taken title recovered at law 
in Clark v. Ramuz.® Of the few judicial pronouncements in this coun- 
try, a majority are in accord with the English cases,° a position taken 


137 (1868) (deductions allowed in specific performance) ; cf. Krakow v. Wille, 
125 Wis. 284, 103 N. W. 1121 (1905) (acceptance of possession and title no waiver). 
The purchaser may also get an injunction against the commission of such waste. 
Odell v. Reed, 54 Ga. 142 (1875) (cutting and removing timber); Holmberg v. 
Johnson, 45 Kan. 197, 25 Pac. 575 (1891) (digging and removing rock) ; cf. Mutual 
Life Ins. Co. v. Bigler, 79 N. Y. 568 (1880) (execution purchaser). 

2 Failure to repair: Foster v. Deacon, 3 Madd. 394 (Ch. 1818); Ferguson v. 
Tadman, 1 Sim. 530 (Ch. 1827); Thomas v. Buxton, L. R. 8 Eq. 120 (1869); 
Royal Bristol Bldg. Soc. v. Bomash, 35 Ch. D. 390 (1887). Failure to cultivate: 
Lord v. Stephens, 1 Y. & C. 222 (Ex. Ch. 1835); Poggioli v. King, 21 N. S. W. 
St. Rep. 667 (1921). Failure to keep the land well-tenanted: Malone v. Henshaw, 
L. R. 29 Ir. 352 (Ch. D. 1891) (weekly tenants) ; see Egmont v. Smith, 6 Ch. D. 469, 
475 (1877). See also 1 Dart, VENDORS AND PurcHasers (8th ed. 1929) 562. 

3 Binks v. Lord Rokeby, 2 Swan. 222 (Ch.-1818) ; Minchin v. Nance, 4 Beav. 
332 (Ch. 1841). The purchaser is entitled to possession when the vendor first 
proves a good title, even though the parties reasonably, but erroneously, suppose 
the title to be bad. Minchin v. Nance, supra. This defense is not available to a 
vendor who, pending the outcome of a dispute, refuses to allow a solvent pur- 
chaser to take possession, even though the vendor’s contention is subsequently 
sustained. Phillips v. Silvester, L. R. 8 Ch. App. 173 (1872). 

4 Lord v. Stephens, 1 Y. & C. 222 (Ex. Ch. 1835); Fisken v. Wride, 11 Grant 
Ch. 245 (U. C. 1865). These cases refused to allow rescission because of the 
waste. But see Durrett v. Simpson’s Reprs., 3 T. B. Mon. 517, 521 (Ky. 1826). 
Whether the purchaser may have an injunction has not been settled, even by the 
English courts. A requirement of affirmative action by the court in supervising 
care of the estate has caused some equity courts in the past to refuse an injunc- 
tion against permissive waste regardless of the parties. Jn re Cartwright, 41 Ch. D. 
532 (1889); Zimmerman v. O’Reilly, 14 Grant Ch. 646 (U. C. 1868) ; see Cannon v. 
Barry, 59 Miss. 289, 303 (1881). Contra: Caldwall v. Baylis, 2 Mer. 408 (Ch. 1817) ; 
see Williams v. Peabody, 8 Hun 271, 273 (N. Y. Sup. Ct. 1876); 2 Story, Equity 
JURISPRUDENCE (12th ed. 1877) § 917; Kirchwey, Liability for Waste (1908) 8 CoL. 
L. Rev. 425, 436. But emphasis on this objection seems out of place in the present 
trend of equity jurisprudence. See WatsH, Equity (1930) § 26. 

5 [1891] 2 Q. B. 456. The purchaser accepted title without knowledge of the 
waste, the court indicating that acceptance with such knowledge might constitute a 
waiver. In America, however, acceptance with knowledge has been held not to im- 
ply a waiver. Newman v. Mountain Park Land Co., 85 Ark. 208, 107 S. W. 391 
(1908) ; Krakow v. Wille, 125 Wis. 284, 103 N. W. 1121 (1905). 

6 Lynch v. Wright, 94 Fed. 703 (C. C. S. D. N. Y. 1899) (failure to wags 
Gardner v. Prindle & Co., 185 Minn. 147, 240 N. W. 351 (1932) semble; 
Worrall v. Munn, 53 N. Y. 185, 190 (1873); Bostwick v. Beach, 105 N. Y. 661, 
663, 12 N. E. 32, 33 (1887); cf. Johnson v. McKinnon, 45 Fla. 388, 34 So. 272 
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also by most textwriters.” But some dicta apparently would relieve the 
vendor from any liability for neglecting to repair or cultivate the estate.* 
Where third persons have damaged thé premises, however, the American 
cases uniformly hold the vendor answerable wheré he has consented,’ 
and some cases seem to impose liability for such injury regardless of 
consent.?° 

In the absence of contrary provision in the contract, a rule imposing 
liability on the vendor who has failed to use due care to prevent the 
waste would seen? desirable, but for reasons other than the supposed 
analogy which the English decisions have drawn between vendor and 
trustee since the decision of Lord Chancellor Selborne in Phillips v. 
Silvester.* The inaccuracy of the analogy is conceded even by the 
English courts, which have from the first called the vendor a “ trustee 
only in a modified sense ”.1* Far more closely analogous is the position 


(1903). The standard of care seems to be that of an ordinary prudent man in 
the management of his own property. Cf. Greene v. Taylor, 188 Minn. 381, 246 
N. W. g21 (1933); St. Clair v. Sedgwick, 39 Neb. 562, 58 N. W. 185 (1894) (in- 
junction denied against removing trees). Three states apparently have imposed 
liability upon a judgment debtor in possession during the period of redemption 
following an execution sale. Iowa Cope (1931) §§ 11747, 12404, 12408; KAN. 
Rev. Stat. ANN. (1923) § 60-3459; Nes. Comp. Stat. (1929) §§ 20-2131, 20-2136. 

7 HIciiarD, VENDORS AND PURCHASERS (2d ed. 1868) 205; 5 PoMEROY, EQUITY 
JURISPRUDENCE (4th ed. 1919) § 2281; Watsu, Equity § 94; 2 Wi.iston, Con- 
TRACTS (1920) §936. But cf. CLarK, Eqgurry (1928) §117, n.3; 1 WARVELLE, 
VENDOR AND PURCHASER (1890) 196. 

8 “A party agreeing to sell and convey premises at a future day does not, in 
the absence of stipulations to that effect, owe the vendee any duty to keep them 
in good repair, or to guard against the decay which is due to time and ordinary 
use.” Hellreigel v. Manning, 97 N. Y. 56, 61-62 (1884). See Neponsit Realty 
Co. v. Judge, 106 Misc. 445, 449, 176 N. Y. Supp. 133, 136 (Sup. Ct. 1919). But 
see the dicta of the New York Court of Appeals, in Worrall v. Munn; Bostwick v. 
Beach, both supra note 6. 

9 Newman v. Mountain Park Land Co., 85 Ark. 208, 107 S. W. 391 (1908) 
(cutting and removing timber); American ‘Cedar & Lumber Co. v. Gustin, 236 
Mich. 351, 210 N. W. 306 (1926). The purchaser has also been granted an in- 
junction. Chambers v. Alabama Iron Co., 67 Ala. 353 (1880); see Northwestern, 
etc. Bank v. Dalton, 44 Idaho 120, 128, 256 Pac. 93, 96 (1927). By statute, a 
purchaser on execution sale was held entitled to proceeds of gravel removed with 
consent of judgment debtor. LeValley v. Buckles, 206 Iowa 550, 221 N. W. 202 
(1928). Historically, injury to the premises by one other than the vendor or his 
authorized agent is classified as permissive waste, since the vendor himself did not 
“commit” it. See Beekman v. Van Dolsen, 63 Hun 487, 490, 18 N. Y. Supp. 
376, 377 (Sup. Ct. 1892); Kirchwey, loc. cit. supra note 4 

10 Durrett v. Simpson’s Reprs., 3 T. B. Mon. 517 (ky. 1826) (damage to 
rooms by tenants); Weakland v. Hojiman, 50 Pa. 513 (1865). In this last casa, 
the damage was done by an adverse claimant whd prevailed over the vendor 
in an ejectment suit between contract and time for performance, the vendor later 
recovering the land in a second ejectment suit. 

11 L. R. 8 Ch. App. 173 (1872). “He is pro tanto a trustee in possession for 
the purchaser, although he holds the purchaser at arm’s length, and a trustee, 
therefore, who is bound to do those things which he would be bound to do if he 
were a trustee for any other person.” Jd. at 177. 

12 Royal Bldg. Soc. v. Bomash, 35 Ch. D. 390, 397 (1887). See also Lysaght v. 
Edwards, 2 Ch. D. 499, 510 (1876); Egmont v. Smith, L. R. 6 Ch. D. 469, 475 
(1877); Plews v. Samuel, [1904] 1 Ch. 464, 469. One court has stated that the 
vendor’s duty arises simply from the fact that he is in possession of land not 
entirely his. Leppington v. Freeman, 66 L. T. R. (N.s.) 357, 359 — After 
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of the mortgagee in possession.’* The dissimilarities between vendor 
and mortgagee do not qualify the similarity most pertinent to liability 
for permissive waste, namely, that they are both, in effect, security- 
holders dealing with property which in part belongs to another.’* The 
duty generally imposed upor the mortgagee to take reasonable care of 
the premises thus furnishes an argument for a like duty upon the 
vendor.*® 

At least two other reasons are persuasivé for the result achieved by 
analogy. As a practical matter, it would seem reasonable to suppose 
that the bargain of the parties was for the land as it was at the time 
of contract, and not as it is after deterioration through lack of care.’® 
To place the purchaser in a position where he cannot recover damages 
for neglect of the premises, and still cannot get possession to prevent it 
because the time for performance has not yet arrived, would seem to 
limit unduly his equitable ownership.’” Also, holding the vendor ac- 
countable for an invasion of the purchaser’s interest through permissive 
waste seems reciprocal to the liability imposed on the purchaser for al- 
lowing the vendor’s security interest to become impaired,’* and not 


full payment, the vendor more strongly resembles a trustee. See Ridout v. Fowler, 
[1904] 1 Ch. 658, 661. 

13 See Pound, Progress of the Law — Equity (1920) 33 Harv. L. Rev. 813, 831. 

14 Professor Williston, in arguing against the analogy, has stated the dissimilari- 
ties to be, first, that an agreement between vendor and purchaser that time sha!l 
be of the essence is enforceable; second, that the purchaser has no right of pos- 
session unless it is expressly given him by the contract; and third, that the vendor 
in possession is liable for taxes. 2 WiLLIsToN, CONTRACTS (1920) § 937. 

15 Barnett v. Nelson, 54 Iowa 41, 6 N. W. 49 (1880) (failure to repair) ; 
Toole v. Wierick, 39 Mont. 359, 102 Pac. 590 (1909) (same); see York v. Meek, 


96 W. Va. 427, 429, 123 S. E. 225, 226 (1924) (same) ; cf. Briggs v. Neal, 120 Fed. 


224, 229 (C. C. A. 4th, 1903) (improper management); Smith v. Stringer, 220 
Ala. 353, 356, 125 So. 226, 228 (1929) (same) ; 3 PomMEeROy, Equity JURISPRUDENCE 
(4th ed. 1918) § 1216. There is some authority, however, that the mortgagee’s 
liability is limited to acts of gross negligence, without responsibility for “ deteriora- 
tion in the ordinary way by waste and decay”. See Dexter v. Arnold, Fed. Cas. 
No. 3,858, at 604 (C. C. D. R. I. 1834); Dozier v. Mitchell, 65 Ala. 511, 519 
(1880); 2 Jones, Mortcaces (7th ed. 1915) § 1126. 

16 See Holland, Risk of Loss and Insurance in Contracts for the Sale of Real 
Estate (1927) 5 Tex. L. Rev. 249, 251. 

17 The theory of the voluntary waste cases is that the vendor is liable for in- 
jury to the property equitably owned by the purchaser. See, e.g., Worrall v. 
Munn, 53 N. Y. 185, 191 (1873) ; Krakow v. Wille, 125 Wis. 284, 103 N. W. 1121 
(1905). A similar idea is the basis of the English “trustee” fiction. The pur- 
chaser’s ownership is equally damaged whether the vendor himself commits the 
injury or fails to use due care to prevent the injury, and the imposition of an 
affirmative duty upon the vendor because of his exclusive control of the premises 
is consistent with other instances of affirmative duties. See, e.g., DeLee v. Pardy 
Constr. Co., 249 N. Y. 103, 162 N. Ex 599 (1928); Bohlen, The Moral Duty to 
Aid Others as a Basis of Tort Liability (1908) 56 U. oF Pa. L. REv. 217, 244. 

18 The only cases involve voluntary waste. See, e.g., Miller v. Waddingham, 91 
Cal. 377, 27 Pac. 750 (1891) ; Beckmann v. Beckmann, 58 S. W.(2d) 490 (Mo. App. 
1933); Thienes v. Francis, 69 Ore. 171, 134 Pac. 1195 (1914). The test used, how- 
ever, as in the case of the mortgagor, was solely whether there had been a decrease 
of the security, no point being made that the waste was voluntary. But cf. Gibb v. 
Merrill, 234 Ill. App. 267, 275 (1924) semble. And there is some indication that 
the purchaser will be liable for waste regardless.of impairment of security. Campeau 
v. Hobbs, 259 Mich. 93, 242 N. W. 850 (1932). 
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inconsistent with the decisions placing the burden of accidental loss 
upon the purchaser. Where the waste is attributable to the negligence 
or willful conduct of the vendor, any principles as to the incidence of 
loss occurring without the fault of either party would not seem con- 
trolling.1® However, damage caused by a third person without negli- 
gence on the part of the vendor is, as to the vendor, as “ accidental ” 
as that brought about by any other force out of his control, and ac- 
cordingly, the standards which the particular jurisdiction adopts for 
adjusting the burden of accidental loss should govern.”° 

Whatever theory is used to impose upon the vendor a duty of care 
which is largely for the purchaser’s benefit would also seem to justify 
compensation to the vendor, at least for the ordinary expenses of main- 
tenance. The few authorities on the point are in accord in reaching 
this result, although not very explicit as to the exact nature of the ex- 
penses involved; ** and again, analogy may be found in the case of the 
mortgagee.7? 

In McCarroll v. N. ‘auilian *8 a purchaser who had taken title re- 
covered damages for waste committed while his sole interest in the land 
was under an option. But a contrary result was reached in Varn Tur- 
pentine & Cattle Co. v. Allen** on the ground that an optionee had no 
interest in the land, even though the option were subsequently exer- 


19 The vendor’s liability for permissive waste seems based upon a theory of 
negligence. Cf. Lynch v. Wright, 94 Fed. 703 (C. C. S. D. N. Y. 1899); Mullin v. 
Bloomer, 11 Iowa 360 (1860). Likewise, even if the burden of accidental loss is 
on the purchaser, the vendor bears any loss attributable to his own negligence. 
Kincheloe v. Smith, 28 Ky. L. Rep. 1329, 91 S. W. 1145 (Ct. App. 1906) (premises 
destroyed by fire) ; see Mackey v. Bowles, 98 Ga. 730, 734, 25 S. E. 834, 836 (1896) ; 
Wilcoxson v. Caldwell, 190 Ky. 278, 282, 227 S. W. 176, 177 (1921). 

20 The only two cases involving unavoidable damage by third persons reach this 
result. King v. Preston, 11 La. Ann. 95 (1856); Smith v. Hayles, 3 Vict. L. Rep. 
237 (1877). Similarly, in the modern law of landlord and tenant such damage is 
not classified as waste. See, e.g., Bresnahan v. Hicks, 260 Mich. 32, 244 N. W. 
218 (1932); Rogers v. Atlantic, Gulf & Pacific Co., 213 N. Y. 246, 249-58, 107 
N. E. 661, 661-64 (1915). 

el Although the permissive waste for which the purchaser recovers is the dam- 
age resulting from continued disrepair, the expenses allowed the vendor apparently 
involve no more than normal upkeep. Lockhart v. Morey, 41 La. Ann. 1165, 4 So. 
‘581 (1888); Lockhart v. Bell, 86 N. C. 443 (1882); Golden Bread Co. v. Hem- 
mings, [1922] 1 Ch. 162; Hawn v. Cashion, 20 Grant Ch. 518 (U. C. 1873); see 
I er VENDORS AND PURCHASERS 564; cf. Lockharts v. Rosen & Co., [1922] 1 
Ch. 

23 , e.g., Miller v. Ward, 111 Me. 134, 88 Atl. 400 (1913); MacFarlane v. 
Thompson, 241 Mass. 486, 135 N. E. 869 (1922); Lynch v. Ryan, 137 Wis. 13, 
118 N. W. 174.(1908). The mortgagee is usually denied compensation for per- 
sonal services. Wadleigh v. Phelps, 149 Cal. 627, 87 Pac. 93 (1906); Caro v. 
Wollenberg, 83 Ore. 311, 163 Pac. 94 (1917). Contra: Barry v. Dow, 240 Mass. 
419, 134 N. E. 367 (1922). 

23 278 Fed. 4 (C. C. A. 5th, 1922). In McCowen v. Pew, 147 Cal. 299, 302, 
81 Pac. 958, 962 (1905), the vendor’s liability was assumed and the only issue was 
as to the measure of damages. 

24 38 Ga. App. 408, 144 S. E. 47 (1928). Numerous dicta support the court’s 
view of the optionee’s interest. See, e.g., Richardson v. Hardwick, 106 U. S. 252, 
254 (1882); Butsch v. Swallow, 78 Ind. App. 1o1, 106, 134 N. E. 877, 878 (1922); 
Strong v. Moore, 105 Ore. 12, 21, 207 Pac. 179, 182 (1922). 
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cised. A review of the cases involving other rights of the option-holder, 
however, not only indicates that this objection is without the force of 
unanimous support, but, in fact, discloses a tendency toward the view 
taken in the McCarroll case.** Thus, the optionee has recovered con- 
demnation awards in a majority of the few jurisdictions which have 
passed upon the point.?® And, although not subject to execution,” the 
optionee’s interest has been considered sufficient to be reached by a 
creditor’s bill.2* Further, where remoteness of vesting instead of re- 
straint on alienation is the test, options have almost invariably been 
held subject to the Rule against Perpetuities, even in the jurisdiction 
in which the Allen case was decided.?® They are likewise quite generally 
subject to the Statute of Frauds *° and the recording acts.*t They 
can be mortgaged,** and are almost unanimously enforceable against 


25 See, e.g., Donaldson v. Thousand Springs Power Co., 29 Idaho 735, 746, 
162 Pac. 334, 338 (1916); Schnee v. Elston, 299 Pa. 100, 105, 149 Atl. 108, 109 
(1930). 

26 Dreier v. Kaw Valley Drainage Dist., 117 Kan. 403, 232 Pac. 600 (1925) ; 
Cornell-Andrews Smelt. Co. v. Boston & Prov. R. R., 209 Mass. 298, 95 N. E. 887 
(1911); Cullen & Vaughn Co. v. Bender Co., 122 Ohio St. 82, 170 N. E. 633 
(1930) ; Phoenixville, etc. Ry’s Appeal, 70 Pa. Super. 391 (1918). Contra: East 
Bay Munic. Util. Dist. v. Kieffer, 99 Cal. App. 240, 278 Pac. 476 (1929); Matter 
of New York, 246 N. Y. 1, 157 N. E. 911 (1927). 

27 Provident Life & Trust Co. v. Mills, 91 Fed. 435 (C. C. D. Wash. 1899) ; 
Vigars v. Hewins, 184 Iowa 683, 169 N. W. 119 (1918); cf. Luigart v. Lexington 
Turf Club, 130 Ky. 473, 113 S. W. 814 (1908) (mechanic’s lien statute). 

28 Blank v. Independent Ice Co., 153 Iowa 241, 133 N. W. 344 (1911) ; Eastern 
Bridge & Structural Co. v. Worcester Audit. Co., 216 Mass. 426, 103 N. E. 913 
(1914) ; see CLARK, Equity § 116. 

29 Options in gross were first held within the Rule by London & S. W. Ry. v. 
Gomm, 20 Ch. D. 562 (1882), on the express ground that they were interests in 
the land whose vesting could not be at too remote a time. The case was followed 
by American courts. Turner v. Peacock, 153 Ga. 870, 113 S. E. 585 (1922); 
Barton v. Thaw, 246 Pa. 348, 92 Atl. 312 (1914); Lilley’s Estate, 272 Pa. 143, 116 
Atl. 392 (1922) (immaterial that the option had in fact been accepted within 
the time prescribed by the Rule). In states where restraint on alienation is the 
test, options are held not to violate the Rule, since whether or not the optionee 
has an interest in the land, he, in combination with the optionor, can satisfy the 
requirement of “ persons in being who can convey an absolute fee in possession ”. 
Windiate v. Lorman, 236 Mich. 531, 211 N. W. 62 (1926); Matter of New York, 
246 N. Y. 1, 157 N. E. g11 (1927). 

80 The cases are under the provision requiring “ every contract for the sale of 
lands, or an interest therein ” to be in writing. Lowther v. Scheirich, 195 Ky. 177, 
241 S. W. 834 (1922); Cerrato v. Megaro, 96 N. J. Eq. 722, 126 Atl. 531 (1924); 
Granger v. Anderson, 145 S. W. 262 (Tex. Civ. App. 1912); see Robinson v. 
Odom, 35 Ga. App. 262, 266, 133 S. E. 53, 54 (1926); Corbin, Option Contracts 
(1914) 23 Yate L. J. 641, 660. Contra: Richanbach v. Ruby, 127 Ore. 612, 271 
Pac. 600 (1929). A surrender of an option may also require a writing. See 
Telford v. Frost, 76 Wis. 172, 174, 44 N. W. 835, 836 (1890). But see Larsh v. 
Boyle, 36 Colo. 18, 24, 86 Pac. 1000, 1002 (1906). 

31 Kinberger v. Drouet, 149 La. 986, 90 So. 367 (1922) (statute reading “ con- 
tracts to convey land”) ; Trogden v. Williams, 144 N. C. 192, 56 S. E. 865 (1907) 
(same) ; cf. Montague & Co. v. Aygarn, 164 Ill. App. 596 (1911) (“deeds . . . and 
other interests affecting the title of, real estate”). But cf. Anthis v. Sandlin, 149 
Okla. 126, 127, 299 Pac. 458, 460 (1931). In Kentucky, options are expressly sub- 
ject to the recording acts. Ky. Srat. (Carroll, 1930) § 494a. : 

82 Shooter’s Island Shipyard Co. v. Standard Ship Bldg. Corp., 293 Fed. 706 
(C. C. A. 3d, 1923); Harsh v. Sutton, 180 Ill. App. 651 (1913); Bank of Louis- 
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third persons who acquire the land with notice.** Whatever name be 
used, the optionee does seem to have an interest which, in view of its 
treatment in related situations, should be enough to enable an equity 
court to grant relief for the optionor’s waste.** 

Even though the optionee’s interest be held no more extensive than 
a contract right to acquire an interest in the land at a future date, his 
recovery in equity for waste would not necessarily be defeated. In sub- 
stance, the contract right has a value to the optionee equal to that of 
any property right acquired by the purchaser. The optionee’s control 
of the title through his ability to assign *° and to get specific perform- 
ance against those taking with notice makes him like the purchaser 
for all purposes but that of responsibility for accidental loss, 
and equity should accord him similar remedies for the former land- 
owner’s waste.** 

Finally, the opinion in the Allen case indicates that regardless of 
the optionee’s rights in equity, either on the contract or because of a 
property interest, injury to the land is a breach of contract for which 
he may recover damages at law.*’ If the law courts will find an implied 
condition that the property be delivered in substantially the same state 


ville v. Baumeister, 87 Ky. 6, 7 S. W. 170 (1888). Contra: Conn v. Tonner, 
86 Iowa 577, 53 N. W. 320 (1892). After the option is exercised, the mortgage 
attaches to the fee. Chapman v. Great Western Gypsum Co., 216 Cal. 420, 14 
P.(2d) 758 (1932). 

33 Smith v. Bangham, 156 Cal. 359, 104 Pac. 689 (1909) ; Torelle v. Templeman, 
94 Mont. 149, 21 P.(2zd) 60 (1933); Horgan v. Russell, 24 N. D. 490, 140 N. W. 
99 (1913); see Note (1927) 50 A. L. R. 1309, 1315-16. But cf. Durfee House 
Furnishing Co. v. Great A. & P. Tea Co., 100 Vt. 204, 208, 136 Atl. 379, 381 (1927). 

34 “ The phrase ‘interest in land’ is meaningless unless the total of the rights 
included therein is defined. . . . But in both cases [contract to convey and option 
contract] the owner of the land has parted with one of the rights incidental to 
ownership — the right to convey the property to any but the vendee or optionee. 
Whether this constitutes bestowing on the optionee an ‘interest’ in the land we 
deem to be immaterial”. Chapman v. Great Western Gypsum Co., 216 Cal. 420, 
428, 14 P.(2d) 758, 761 (1932). The optionee’s interest seems most accurately 
classified as a contingent equitable interest analogous to a springing use. See London 
&S. W. Ry. v. Gomm, 20 Ch. D. 562, 582 (1882) ; KALEs, FuTurE INTERESTS (2d ed. 
1920) § 665; Note (1913) 26 Harv. L. Rev. 747. In the absence of statute, equity 
‘granted injunctions against waste by the life tenant in favor of those having interests 
which can hardly be called less contingent than that of the optionee. See, e.g., 
Watson’ v. Wolff-Goldman Realty Co., 95 Ark. 18, 128 S. W. 581 (1910) (con- 
tingent remainderman) ; Cannon v. Barry, 59 Miss. 289 (1881) (equitable contin- 
gent remainderman) ; Gordon v. Lowther, 75 N. C. 193 (1876) (executory devisee). 

85 See cases cited in 1 CHAFEE AND Srmpson, CASES ON Equity (1934) 629n, 
637n. 

36 2g Wiruiston, Contracts § 936, with which compare id. § 415; Vanneman, 
Risk of Loss in Equity (1924) 8 Minn. L. Rev. 127, 132. And compare “. . . it 
appears that the position of the option-giver is almost identical with that of any- 
one who has made a binding contract to convey.” Corbin, supra note 30, at 661. 
It has been suggested that interference with a contract right rather than with any 
interest in property is the basis for decreeing specific performance against those 
taking with notice of the option. See Manchester Canal Co. v. Manchester Race- 
course Co., [1901] 2 Ch. 37, 51; Stone, The Equitable Rights and Liabilities of 
Strangers to a Contract (1918) 18 Cot. L. REv. 291, 300. 

87 Recovery as for waste was denied, but the plaintiff was expressly relegated 
to his remedies for breach of contract. 38 Ga. App. at 408, 144 S. E. at 48. 
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as it was when the contract was made, it is difficult to see why, when the 
optionor has failed to comply with this condition, the equity courts can- 


q not allow the optionee deductions in a suit for specific performance, if 
d only for the purpose of avoiding multiplicity of actions. 
i The definite English rule placing liability on the vendor for failure 


to prevent decay of the premises has been approved by a majority of the 
3 few American authorities. That this will be the eventual position taken 
4 by courts in this country seems indicated both by the rulings in analogous 
situations and by those holding the vendor responsible for voluntary 
waste, or for failure to prevent injury by third persons. While the 
q purchaser suing for waste occurring during the period of an option 
does not seem precluded from recovery, his position as a mere optionee 
when the injury occurred makes his eventual success more difficult. 


3 


LEGISLATION 


STATUTORY RELIEF IN EXTRATERRITORIAL TAX COLLECTION. — The 
growing fiscal needs of government make peculiarly appropriate the first 
American legislative inroad upon the anomalous doctrine that one state 
will not enforce the revenue claims of another.’ In the past three years 
11 states have provided for mutual assistance in the collection of death 
taxes.” The limited scope of these enactments is in part due to the 
attention focused by two recent decisions upon the ease with which state 
, inheritance taxation may be avoided. In Matter of Martin,’ the New 
’ York Court of Appeals sustained the surrogate’s denial of a Connecticut 
claim for death duties upon property removed from that state by a 


1 Civil actions are in the main transitory and criminals are subject to rendition, 
but a citizen owing taxes has apparently but to remove his property and himself 
from the jurisdiction to enjoy complete immunity. See Leflar, Extrastate Enforce- 
ment of Penal and Governmental Claims (1932) 46 Harv. L. Rev. 193, 220. Fear 
; of such evasion has in one state resulted in legislation accelerating the due date 
of taxes where the removal of property is threatened. Okla. Laws Spec. Sess. 1933, 
t c. 66, i cf. 45 Stat. 854, 20 U. S. C. A. § 2273 (1928) (“ jeopardy assess- 
ments ”’). 

2 Conn. Gen. Stat. (Supp. 1933) § 369b; Me. Acts 1933, c. 147; Mass. ANN. 
} Laws (Lawyer’s Co-op., Supp. 1934) c. 65, § 24; Miss. Laws 1934, c. 130; N. H. 
Laws 1933, c. 77; N. J. Laws 1932, c. 49; N. Y. Tax Law (1934) § 249-t(2); 
Oxo Cope Ann. (Throckmorton, 1934) § 5334-2; Pa. Stat. Ann. (Purdon, Supp. 
1934) tit. 72, §§ 2432-35; R. I. Acts 1932, c. 1963, § 41; Va. Acts 1932, c. 194. A 
ot act is now before the Washington legislature. See H. B. No. 237, § 46(0) 
1935 

3 136 Misc. 51, 240 N. Y. Supp. 393 (Surr. Ct. 1930), aff'd, 255 N. Y. 3590, 174 
N. E. 753 (1931). The court apparently disregarded the conflict of laws principle 
that distribution of a decedent’s estate should be governed by the law of the domicil, 
which forbids distribution until its claims are paid. See RESTATEMENT, CONFLICT OF 
Laws (1934) § 523, comment a; and compare cases cited note 22, infra. 
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New York executor. And First Nat. Bank of Boston v. Maine,‘ cul- 
minating the Supreme Court’s hostility toward multiple taxation, re- 
stricted jurisdiction over a decedent’s intangible personalty to the state 
of his domicil.5 Whether or not the resulting virtual elimination of 
double inheritance taxation is desirable, greater opportunities for com- 
plete avoidance are certainly presented by limiting to one the number of 
states empowered to tax the devolution of the same property.® To meet 
this dilemma the National Tax Association framed the model act from 
which the existing statutes are derived.’ 

That such legislation has become necessary is explicable only on his- 
torical grounds. Apparently originating in a jealous effort to protect 
British commerce,® the principle that one nation will not enforce the 
revenue demands of another is well settled in international law.® And 
rigid applications of this rule in what judicial pronouncements there are 


4 284 U. S. 312 (1932). Accord: Blodgett v. Silberman, 277 U. S. 1 (1928) ; 
Farmers Loan & Trust Co. v. Minnesota, 280 U. S. 204 (1930); Baldwin v. Mis- 
souri, 281 U. S. 586 (1930). Whether double taxation may still be possible where 
intangibles have a business situs is conjectural. See Brown, Multiple Taxation by 
the States — What is Left of it? (1935) 48 Harv. L. Rev. 407, 424-26. Previous 
decisions had restricted taxation of tangible personalty to the state of its situs. 
Frick v. Pennsylvania, 268 U. S. 473 (1925); cf. City Bank Farmers Trust Co. v. 
Schnader, 293 U. S. 112 (1934). 

5 The due process clause of the 14th Amendment is thus for the first time re- 
garded as a barrier against double taxation. See Haglund, Fundamental Economic 
and Legal Difficulties with Taxation and Some Suggested Remedies (Unpublished 
thesis in Harvard Law School Library, 1931) 27 et seg.; Adams, Interstate and 
International Double Taxation, in CotumBIA UNIVERSITY SYMPOSIUM (1932) IIO. 
States had previously achieved a similar result by reciprocal exemption legislation. 
See note 30, infra. 

6 “But it is a practical consideration of some moment that taxation becomes 
increasingly difficult if the securities of a nonresident may not be taxed where 


located, and where alone they may be reached, but where the courts are not open - 


to the tax gatherers of the domicil.” Stone, J., dissenting, in Baldwin v. Missouri, 
281 U. S. 586, 598 (1930). 

7 See Cole, The Fiscal Effect of the Recent Decision in Estate of Martin, in 
Proc. Nat. Tax Ass’n (1931) 296. Wholesale escape from death taxes has probably 
been kept within bounds by the provision of the federal estate tax act granting an 
80% exemption to apply only on state taxes actually paid. See 44 Stat. 70 (1926), 
26 U.S. C. A. § 1093 (1928). But present state taxes are in many instances greater 
than the credit so allowed. 

8 Lord Mansfield’s dictum that “no country ever takes notice of the revenue 
laws of another” is to be found in a case allowing recovery by the vendor of tea 
on which a duty owed to France had not been paid. Holman v. Johnson, 1 Cowp. 
341 (K. B. 1775). See also Planché v. Fletcher, 1 Doug. 251 (K. B. 1779); 
James v. Catherwood, 3 Dow. & Ry. 190 (K. B. 1823). To a similar policy may 
be ascribed an early American holding. Ludlow v. Van Rensselaer, 1 Johns. 94 
(N. Y. 1806) ; see Story, Conriict or Laws (1834) 212. 

Dicey, Conriict oF Laws (5th ed. 1932) 212; Piccot, Fore1cN JUDGMENTS 
(2d ed. 1884) 210. Cases rejecting foreign tax claims are rare. The Eva, [1921] 
P. 454; King of Hellenes v. Bostrom, (1923) 2 L. J. 306; Queen of Holland v. 
Drukker, [1928] 1 Ch. 877, (1929) 3 Cams. L. J. 443. Belgium: Tribunal Civil, 
Charleroi, Jan. 8, 1930, reported in Clunet, 57 Journal du Droit International 
1097. Germany: ‘Kammergericht, Nov. 19, 1908, 20 Zeitschrift fiir Internationales 
Recht 97. Switzerland: Tribunal Fédéral, Sept. 12, 1923, 11 Bulletin de L’Institut 
Intermediaire International 372. An early circuit court decision, while refusing 
recovery of a foreign tax duty on another ground, failed to notice the rule. King 
of Spain v. Oliver, Fed. Cas. No. 7,813, at 572 (C. C. D. Pa. 1816). 
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have erected a like wall between portions of the British Empire *° and 
between the American states.1 Particularly noticeable in this country 
has been the failure of efforts to effect the extrastate collection of inherit- 
ance '* and personal property taxes.'* Foreign corporate franchise 
taxes, however, have in a few instances been recovered, either with the 
aid of a fictitious implied contract ‘* or by proof of claim in receivership 
proceedings.'® While the doctrine of non-enforcement has the weight of 
decision only in New York and in the federal courts,’® and even there 
its strength is possibly weakened by affirmance of lower court rulings 
upon other grounds,’ the paucity of authority genuinely contrary in 


10 England denied an action of debt based on an Australian special assessment 
upon the defendant’s realty. Municipal Council of Sydney v. Bull, [1909] 1 
K. B. 7; cf. Attorney-General for Canada v. Schulze & Co., 9 Scot. L. T. 4 (1901) 
(suit for costs of Canadian revenue action) ; Gms, INTERNATIONAL LAw OF JuURIS- 
DICTION (1926) 253. A bill providing for reciprocal enforcement of tax judgments 
of the dominions passed the Lords but was defeated in the Commons. See 70 H. L. 
DEB. i015 (1928); 71 id. 1215 (1928). 

11 See Wisconsin v. Pelican Ins. Co., 127 U. S. 265, 290 (1888); Henry v. 
Sargeant, 13 N. H. 321, 332 (1843). And see cases cited notes 12, 13, infra. 

12 Colorado v. Harbeck, 232 N. Y. 71, 133 N. E. 357 (1921) (alternative de- 
cision), Note (1922) 7 Corn. L. Q. 245; Matter of Bliss, 121 Misc. 773, 202 N. Y. 
Supp. 185 (Surr. Ct. 1923) ; Matter of Martin, 255 N. Y. 359, 174 N. E. 753 (1931); 
Matter of Cornell, 149 Misc. 553, 267 N. Y. Supp. 649 (Surr. Ct. 1933). The exact 
nature of the property concerned in Colorado v. Harbeck is not apparent. The 
Court of Appeals thought Colorado without jurisdiction to tax, which weakens 
the case. Cf. Note (1920) 33 Harv. L. REv. 840. 

13 Moore v. Mitchell, 30 F.(2d) 600 (C. C. A. 2d, 1929), aff'd on other grounds, 
Ly U. 7 18 (1930); Maryland v. Turner, 75 Misc. 9, 132 N. Y. Supp. 173 (Sup. 

t. Ig11). 

14 People of State of New York v. Coe Mfg. Co., 10 N. J. Misc. 1161, 162 
Atl. 872 (Sup. Ct. 1932), (1933) 42 YALE L. J. 1131, aff'd, 112 N. J. L. 536, 
172 Atl. 198 (1934), cert. denied, 55 Sup. Ct. 89 (1934), (1934) 48 Harv. L. REv. 137. 


_ The basis of the decision is the novel view that a New York judgment for a franchise 


tax was one founded on a debt by implied contract and hence enforceable in New 
Jersey. But a state need not give full faith and credit to judgments of a sister state 
which are penal “ in the international sense ”. Wisconsin v. Pelican Ins. Co., 127 U.S. 
265 (1888) ; Huntington v. Attrill, 146 U. S. 657 (1892). And a recent unreported 
federal case refused to enforce a Wisconsin judgment for income taxes, uncollectible 
because of the company’s removal. Milwaukee County v. M. E. White Co., N. D. 
Ill., July 16, 1934, appeal pending, C.C. A. 7th. A possible method of avoiding suit 
in a sister state for personal property taxes owed by a corporation which has re- 
moved its assets is presented by a recent New Jersey decision. Mandamus to compel 
payment of the tax issued against an officer of the corporation, who was personally 
migees calla Collector v. Delaware, L. & W. Coal Co., 13 N. J. Misc. 83 (Sup. 
t. 1935). 

15 Holshouser v. Copper Co., 138 N. C. 248, 50 S. E. 650 (1905); cf. New 
York Trust Co. v. Island Oii & Transport Corp., 11 F.(2d) 698 (C. C. A. 2d, 1926) ; 
In re Thermiodyne Radio Corp., 26 F.(2d) 716 (D. Del. 1928). Contra: Franklin 
Trust Co. v. State of New Jersey, 181 Fed. 769 (C.C. A. 1st, 1910). 

16 Franklin Trust Co. v. State of New Jersey, 181 Fed. 769 (C. C. A. rst, 
1910) ; Milwaukee County v. M. E. White Co., N. D. Ill, July 16, 1934, appeal 
pending, C. C. A. 7th; see cases cited notes 12, 13, supra. 

17 The Supreme Court affirmed a holding of the circuit court of appeals that 
an Indiana claim for property taxes could not be maintained in New York, but 
solely upon the ground that the officer appointed by statute to sue had no extra- 
territorial authority. Moore v. Mitchell, 281 U. S. 18 (1930). And Cardozo, 
C.J., has indicated that the rule denying enforcement may need reéxamination. 
See Matter of Martin, 255 N. Y. 359, 363, 174 N. E. 753, 754 (1931). 
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spirit ‘* and the general acceptance of the doctrine in secondary sources *° 
make improbable its speedy abandonment other than by legislation. 

The recently enacted statutes in large measure avoid the objection, 
currently advanced against extrastate tax collection, that foreign revenue 
laws and their methods of enforcement present problems too complex 
for solution by courts of other states. Difficulties of construction are 
here no more acute than in the usual application of foreign law, espe- 
cially since inheritance tax statutes in this country are fundamentally 
alike.2° Furthermore, these enactments require a preliminary procedure 
similar to that of local death tax enforcement. They provide that upon 
qualification in probate court of the personal representative of a non- 
resident decedent who cannot prove payment of inheritance taxes due 
the domiciliary state, such state shall be notified,?’ its claim honored 
when presented, and payment remitted before the representative’s final 
account shall be allowed.** Here, however, the parallel with local col- 


18 The occasional allowance of an executor’s claim for reimbursement on ac- 
count of a foreign tax, while sometimes loosely referred to as “ indirect enforce- 
ment ”, in reality is only allowing exoneration to a fiduciary for.satisfying a 
demand legally owing in the taxing jurisdiction, although unenforceable abroad. 
Matter of Hollins, 79 Misc. 200, 139 N. Y. Supp. 713 (Surr. Ct. 1913), aff'd, 
160 App. Div. 886, 144 N. Y. Supp. 1121 (1st Dept. 1913), aff'd, 212 N. Y. 567, 
106 N. E. 1034 (1914); Goodrich v. Rochester Trust & Safe Dep. Co., 173 App. 
Div. 577, 160 N. Y. Supp. 454 (4th Dept. 1916); Harding’s Estate, 15 Pa. D. & 
C. 515 (Orphans’ Ct. 1931). But cf. Kessler v. Kedzie, 106 Ill. App. 1 (1903) ; 
Vogt v. Feltin, Cour de Cassation, July 3, 1928, reported in Clunet, 56 Journal 
du Droit International 385. 

19 See GoopricH, ConFiict oF Laws (1927) 116. “No action can be main- 
tained on a right created by the law of a foreign state as a method of furthering 
its own governmental interests”. RESTATEMENT, CONFLICT OF LAws (1934) 
§ 610. Nor can an action on a judgment for such a claim be entertained. 4 
§ 443. The case cited in the Tentative Draft, Explanatory Note, is, however, one 
involving a penal rather than a strictly revenue claim. Arkansas v. Bowen, 20 
D. C. 291 (1891), af’d, 3 App. D. C. 537 (1894). But the wisdom of non- 
enforcement has been criticized in legal periodicals. See, e.g., Leflar, supra note 1, 
216 et seg.; Notes (1929) 29 Cox. L. Rev. 782, (1933) 18 Corn. L. Q. 581, 
(1930) 5 Wis. L. Rev. 494. No court of last resort has yet squarely approved 
the proposition that “one state does not enforce the revenue laws of another ”. 
See (1930) 30 Cor. L. REv. 402. 

_ 20 Cf, Hanpy, INHERITANCE AND OTHER Like Taxes (1929) 55. ‘There is 
no such similarity, however, in death taxes throughout the world, and the six 
states which have made their statutes apply to foreign nations passing like legis- 
lation might find themselves entertaining claims opposed to their public policy. 
Under the Russian death tax, for example, one half of any decedent’s estate went 
to the State, with the privilege of acquiring the other half. See Crvm Cope 
(1922) art. 417 (GrAzHpANskm Kopexs R. S. F. S. R., 1922, § 417, amended, 
Sos. UzaKx. 1 Rasp. R. S. F. S. R., 1926, art. 10, § 73, art. 91, § 666). Despite the 
usual rule that such foreign laws will not be enforced, the reciprocal statutes ap- 

ar to be mandatory. Cf. Banco de Vizcaya v. Don Alfonso de Borbon y Austria, 
1 K. B. 140, (1934) 177 L. T. 270. 

21 In all of the states except Maine, Mississippi, and Ohio, however, such 
notice need not be sent where original letters are first taken out in the decedent’s 
domicil. Possible loss to the domiciliary state through concealment of assets in 
the state of ancillary administration seems too small to justify imposing such an 
additional burden of notification on the latter’s probate courts, since the domicil 
may still collect should it present a claim. 

22 Nine of the statutes prescribe remission of the decedent’s intangible per- 
sonalty to a fiduciary appointed by the domiciliary state; Massachusetts in addi- 
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lection would seem to end, since the foreign state is not given the lien 
normally placed upon a decedent’s property by the state of the forum 
to insure payment if the executor has wrongfully disposed of it.2* Also, 
in seven of the statutes claims of creditors and expenses of administra- 
tion are expressly made prior to the tax claim of the domiciliary state, a 
result that will probably be reached in Connecticut, Mississippi, New 
York, and Ohio, where the statutes are silent.” While there is no provi- 
sion for appeal from the decree fixing the tax, the almost universal 
statutes granting review to “ persons interested ” in the order of the 
probate court 7° would seem to govern both taxpayer and foreign state, 
since the latter is expressly made a “ party interested” in the pro- 
ceeding. 

Undue limitation of the number of states entitled to claim assistance 
seems to result from the language in which the condition of reciprocity is 
expressed. Because the statutes apply only to states whose “ laws con- 
tain a provision ” assuring mutuality, any jurisdiction which may in the 
future allow collection of foreign death taxes at common law seems out- 
side the scope of these enactments.”® Nor do the alternative provisions 
in seven of the laws giving aid to such states as do not grant original 
letters of administration for nonresident decedents ** appreciably enlarge 


the favored group, since 43 states clearly allow such letters and five are 
classed as at best doubtful.”® 


tion allows a direct decree for payment. Mississippi and Ohio simply provide 
that the foreign revenue official may enforce the claim by suit. The notion of re- 
mitting assets to the domicil is an old one, as frequently such transmission is 
ordered to effect the payment of legacies. Ewing v. Warren, 144 Miss. 233, 109 
So. 601 (1926); Matter of Bea Y Urquijo, 125 Misc. 357, 211 N. Y. Supp. 535 
(Surr. Ct. 1925); Johannes v. D’Almeida, 44 Philipp. 212 (1922). But the order 
is decretionary, and will not be made where the presence at the forum of legatees 
or creditors makes it undesirable to remit. In re Estate of Lane, 199 Towa 520, 
saa N. W. 244 (1925). 

3 Such liens are in terms applicable to death taxes of the state of the esis 
dui See, e.g., N. Y. Tax Law (1921) § 224; Pa. Stat. ANN. (Purdon, 1931) 
tit. 72, § 2443; Tenn. Cope ANN. (Williams, 1934) § 1279. 

24 A fortiori, priority of domestic creditors was the rule at common law in 
the rare instances when a corporate franchise tax was allowed to be proved in 
receivership proceedings. Holshauer Co. v. Copper Co., 138 N. C. 248, 50 S. E. 650 
(1905). But cf. New York Trust Co. v. Island Oil & Transport Corp., 11 F.(2d) 
698 (C. C. A. 2d, 1926). 

25 See, e.g., R. I. Gen. Laws (1923) c. 362, $1; Vr. Pus. Laws (1933) c. 133, 
§ 3005; Wis. STAT. (1933) § 324.01. 

26 “Laws” refers to the statutory rather than the common law. Schumacher 
v. Great Northern Ry. Co., 23 N. D. 231, 136 N. W. 85 (1912); see Southern 
Bell Tel. & Tel. Co. v. Beach, 8 Ga. App. 720, 723, 70 S. E. 137, 138 (1911); 
Commonwealth v. International Harvester Co. +» 131 Ky. 551, 560, 115 S. W. 703, 
706 (1909). With New York, the only state which had hitherto expressly denied en- 
forcement, now allowing it, general extrastate enforcement could possibly have been 
achieved by common-law decisions in other states. 

27 See the statutes of Connecticut, New Hampshire, New Jersey, New York, 
Pennsylvania, Rhode Island, and Virginia, cited note 2, supra. 

28 The position of each state is classified in a report made to the National Tax 
Association. See Proc. Nar. Tax Ass’N ( 1932) 189. The provision might result 
in giving assistance where none is received, since a-state might well grant only 
ancillary letters, and thus bring itself within the provision, yet itself refuse aid 
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A statutory method for determining whether reciprocity exists has 
been definitely prescribed only in Massachusetts, where the decision of 
the commissioner of taxation is made final.?® In the other enacting 
states the determination is apparently for the court, but the profusion of 
interpretative litigation which has followed previous, efforts to secure 
reciprocity in tax legislation *° should not recur where the claim for 
assistance is based upon the existence of a reciprocal statute, a fact easily 
susceptible of proof.*t Similar difficulties, however, may arise should 
the claim be based upon an alleged refusal to grant original administra- 
tion to estates of nonresident decedents by any one of the five states 
whose position upon this point has been classed as doubtful.** 

Widespread enactment of these or similar statutes should go far to 
end avoidance of inheritance taxation,** but the opportunities of escape 
in other fields remain unimpaired.** Income, property, and franchise 
taxes may be still defeated by removing person and property from the 


to the enacting state where original letters have been issued but the absence of 
assets makes the death tax impossible to collect. 

2° Under this provision periodic lists of states adopting the statute might | be 
issued by the commissioner to courts charged with administration. A simi 
proceeding, whereby federal officers publish lists of nations which grant to con- 
sular officers of this country reciprocal income tax exemption, has worked out 
satisfactorily. See U. S. Treas. Reg. 65. Compare an analogous publication 
provision in the statute providing for retaliatory suspension of commercial 
ey local ports to foreign vessels. 24 STAT. 82 (1886), 46 U. S.C. A. 

142 (1928). 

80 The two principal types of statutes are those dealing with retaliatory im- 
positions on foreign insurance companies and with reciprocal exemptions from 
inheritance taxation of a nonresident’s intangible personalty. In the first type, 
which imposes on foreign corporations any such additional burdens as are levied 
by the state of incorporation on companies of the enacting state, determination 
of whether the foreign statute is actually discriminatory, so that retaliation ap- 
plies, is often excessively complex. See, e.g., State v. American Ins. Co., 79 Ind. 
App. 88, 137 N. E. 338 (1922); State ex rel. Attorney General v. Fidelity & 
Casualty Ins. Co., 39 Minn. 538, 41 N. W. 108 (1888) ; State ex rel. Attorney Gen- 
eral v. Insurance Co., 49 Ohio St. 440, 31 N. E. 658 (1892). Variant rulings as to 
what constitutes intangibility have made chaotic the administration of the sec- 
ond group, now in force in 39 states. See Legis. (1930) 43 Harv. L. REv. 641. 

31 Judicial notice may take the place of proof in the 15 jurisdictions now 
— such notice of the laws of sister states. See Legis. (1933) 46 Harv. L. 

Vv. IOTQ. 

82 See notes 27, 28, supra. Such an inquiry into the dubious state of another 
jurisdiction’s administrative law might well be as fertile a source of litigation 
as has harassed appellate courts under previous reciprocal statutes. See note 30, 
supra. 

33 Inquiry of the Massachusetts Tax Commission reveals frequent codéperation 
by the other states. A potential loophole, however, lies in the failure to provide 
for claims of the other reciprocating state against decedents domiciled in the enacting 
state whose tangible personalty has been removed from the taxing state, since the 
statutes apply only to estates of “ nonresidents”. Another possible loophole, where a 
decedent is domiciled in the foreign state but resident in the enacting state, may be 
avoided by construing “ nonresident ” as “ non-domiciliary ”. Cf. People v. Estate 
of Moir, 207 II. 180, 69 N. E. 905 (1904) ; see Delaware, L. & W. R. R. v. Petrowsky, 
250 Fed. 554, 560 (C. C. A. 2d, 1918). But cf. Raymond v. Leishman, 243 Pa. 
64, 89 Atl. 791 (1914). 

384 The states derive something less than six per cent of their revenue from 
inheritance taxes. Rep. Nat. Comm. INHER. Tax. (1925) 90; cf. Tax SysTEMS 
OF THE WorLp (sth ed. 1934) 173 et seq. 
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taxing jurisdiction, a feat made easier of accomplishment by the in- 
creasing conversion of wealth into intangible securities. Successful nego- 
tiation in foreign countries of more than a dozen bilateral conventions 
providing for mutual administrative assistance in tax collection points 
the way,** and the drafting of a model treaty under the supervision of 
the League of Nations foreshadows many others.** More feasible in this 
country would be statutes allowing collection of all tax claims of sister 
states *’ where such state does not affirmatively refuse to allow suits by 
other states for taxes, instead of requiring reciprocity.** Inclusion of a 
provision refusing demands contrary to the public policy of the enacting 
state should negative any fears of giving extraterritorial effect to the 


85 Germany-Czechoslovakia (1921), League of Nations Document, C. 345. 
M. 102. 1928. Il., 215; Germany-Austria (1922), id. at 220; Germany-Hungary 
(1923), id. at 221; Austria-Hungary (1924), ibid.; Poland-Czechoslovakia (1925), 
ibid.; Italy-Hungary (1925), 74 League of Nations Treaty Series 251; Austria- 
Czechoslovakia (1926), League of Nations Document, C. 345. M. 102. 1928. II., 
224; Hungary-Poland (1928), 123 League of Nations Treaty Series 15; Austria- 
Hungary (1928), League of Nations Document, C. 585. M. 263. 1930. II., 81; 
Italy-France (1930), id. at 86; Belgium-Luxemburg (1931), League of Nations 
Document, C. 618. M. 291. 1933. II.A., 7; France-Belgium (1931), id. at 58; 
Italy-Belgium (1931), id. at 64; Austria~-Poland (1932), id. at 44. Similarly, 
an agreement has been made allowing collection of tithes and wergo on property 
situated in two countries by the government within whose borders the thresh- 
ing-floor is situated, with the proceeds to be apportioned. Palestine-Syria-Lebanon 
(1926), (1927) 21 Am. J. Int. L. Supp. 147. 

36 Draft Bilateral Convention on Judicial Assistance in the Collection of Taxes, 
League of Nations Document, C. 216. M. 85. 1927. II., 26-30. 

37 Two other methods of attaining. the same end seem impracticable. The 
interstate compact device, largely untested, would seem to accomplish no more 
than uniform state iegislation, while requiring in addition the consent of Con- 
gress. Cf. Frankfurter and Landis, The Compact Clause of the Constitution — 
A Study in Interstate Adjustments (1925) 34 Yate L. J. 685, 704. Not only 
politically undesirable, a Congressional statute opening the federal courts to state 
tax claims would also seem largely ineffective, since diversity of citizenship is 
absent in a suit by a state against one of its domiciliaries. 

88 Such condition would encourage states not yet passing upon the question to 
allow extrastate enforcement by common law. The following statute is suggested: — 

Sec. 1. When used in this Act, unless the context otherwise requires, (a) The 
term “ other state” shall include any state, territory, or insular possession of the 
United States, and the District of Columbia, or any political subdivision thereof. 
(b) The term “ taxpayer” shall include any individual, estate, trust, partnership, 
limited partnership, limited partnership association, corporation, association, joint- 
stock company, business trust, or unincorporated association. 

Sec. 2. Whenever a taxpayer, subject to the jurisdiction of this state, or owning 
property subject to such jurisdiction, has failed to pay all or any part of a validly 
levied tax of another state, whether converted into judgment or not, such other state 
shall be deemed a creditor of such taxpayer for the purpose of suit, in accordance 
with Section 3, by any officer for the collection of taxes, for the amount of such tax, 
and for interest, costs of collection, and penalties thereon, recovery to be allowed 
only to the extent obtainable by a general contract creditor. 

Sec. 3. Such other state having first deposited with the court adequate security 
for costs in the event of an adverse decision, action may take one of the following 
forms: (a) If the law of the other state imposes a personal liability on the taxpayer, 
suit in this state shall be: (1) Against such taxpayer personally; or (2) If he is 
not present, against any of his property, tangible or intangible, subject to the juris- 
diction of this state, by attachment or garnishment (or foreign attachment or trustee 
process) ; or (3) By filing claim with the executor or administrator of such taxpayer. 
(b) If the law of the other state imposes liability solely on the property taxed, and 
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confiscatory revenue laws of another state, the most valid reason against 
such legislation. Direct gains through recovery of taxes and indirect 
savings in expenses of collection through the discouraging effect of such 
statutes upon prospective tax evaders argue persuasively for their 
adoption. 


Ricuts oF A Foretcn “ Statutory Successor” oF A DIssoLVED 
CorPORATION. — An insurance company becomes insolvent, and in its 
domicil a court, acting under statutory authority, decrees a dissolution 
and further decrees that its assets be vested in the state insurance com- 
missioner who is to wind up the company. A resident in another state, 
where the company had been doing business, recovers a judgment 
against the company and levies execution upon money and securities 
within his state. The insurance commissioner of the home state there- 
upon petitions the courts of this other state for ancillary proceedings 
and to have the execution set aside. From this apparently simple set 
of facts recently arose the very complicated litigation in Clark v. Wil- 
liard,| twice reviewed by the Supreme Court to determine, first, the 
extraterritorial authority of the insurance commissioner, and second, 
whether the courts of the other state could, while recognizing his title, 
refuse to set the execution aside. 

In the first Clark v. Williard decision, Mr. Justice Cardozo described 
an Iowa insurance commissioner as “ the universal successor of the 
corporation. . . , the representative of its personality and powers after 
its life has been extinguished.” * But the forum, in this case Montana, 


property, tangible or intangible, upon which such taxes are unpaid is subject to the 
jurisdiction of this state, suit shall be only against such property, with personal 
service upon the taxpayer if within this state. 

Sec. 4. If in any such action the taxpayer shall appear and file a bond in the 
amount claimed, conditioned upon appearance in the courts of the other state to 
meet suit and satisfy any judgment there rendered, the courts of this state shall pro- 
ceed no further in the cause. 

Sec. 5. The provisions of this Act shall not apply if the court shall determine 
that — (a) The other state has not made reasonable effort to collect such tax or any 
part thereof within its own jurisdiction prior to instituting suit in this state; or 
(b) The tax or penalty sought to be collected is opposed to the public policy of this 
state; or (c) The other state by statute or decision affirmatively refuses to allow 
other states to sue in its courts for taxes of the type sought to be collected. For the 
purposes of this section the courts of this state shall take judicial notice of the statutes 
and decisions of the other state. 

Sec. 6. The statutes of limitation applicable to general contract creditors shall 
apply in like manner to suits brought under this Act. 

Sec. 7. This Act shall be liberally construed so as to effect the collection of taxes 
of other states within the provisions of this Act. 

A provision empowering a local tax collection officer to bring suit for taxes in 
other states may be a desirable addition, in view of the decision in Moore v. Mitchell, 
281 U.S. 18 (1930), denying an unauthorized state official the right to sue. Accord: 
Colorado v. Harbeck, 232 N. Y. 71, 133 N. E. 357 (1921) (alternative decision). 


1 292 U. S. 112 (1934), rev’g Mieyr v. Federal Surety Co., 94 Mont. 508, 23 
P.(2d) 959 (1933); 55 Sup. Ct. 356 (1935), af’g Mieyr v. Federal Surety Co., 34 
P.(2d) 982 (Mont. 1934). ‘ 

2 292 U.S. at 114. “ [The superintendent of insurance] appeared . . . not by 
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had thought him “a mere equity receiver ”’, deriving all his interest in 
the property through judicial proceedings, and had consequently up- 
held the local creditor’s attachment.* This misconception of the Iowa 
official’s status was considered by the Supreme Court to be a denial of 
full faith and credit to the domiciliary statutes and proceedings because 
the insurance commissioner took title to the property as a “‘ consequence 
of a succession established for the corporation by the law of its crea- 
tion”, and the Court therefore ruled that this title must be given 
recognition by the forum.* 

For a state official to become such a “ statutory successor ’”’ he must be 
vested by statute with title to the assets ° of a dissolved corporation,° since 
the transfer upon dissolution is a “ succession ” rather than an assignment. 


virtue of any appointment from the court, but as the statutory successor of a cor- 
poration which the court had . . . dissolved and put out of existence.” Relfe v. 
Rundle, 103 U. S. 222, 225 (1880). 

8 Mieyr v. Federal Surety Co., 94 Mont. 508, 23 P.(2d) 959 (1933). Since 
Booth v. Clark, 17 How. 322 (U. S. 1854), the general rule denies to the foreign 
ordinary equity receiver the right to sue at the situs. See Laughlin, The Exira- 
territorial Powers of Receivers (1932) 45 Harv. L. Rev. 429, 431-35; First, Extrater- 
ritorial Powers of Receivers (1932) 27 Itz. L. Rev. 271, 272-75; Rose, Extraterrito- 
rial Actions by Receivers (1933) 17 Munn. L. Rev. 704, 708-11; Notes (1930) 43 
Harv. L. Rev. 805, (1932) 30 Micu. L. REv. 1322, 1323-25; note 13, infra. Most 
state courts, however, allow his suit, as a matter of “ comity ”, where there is no 
contravention of the interests of local creditors or of the policy of the forum. See 
Laughlin, supra, at 435-48; Rose, supra, at 716-22; Note (1932) 30 Micu. L. Rev. 
1322, 1325-28. Under a Missouri statute, a foreign liquidator has been held en- 
titled to sue as a matter of right. State ex rel. Freeling v. National City Bank, 
220 Mo. App. 474, 274 S. W. 945 (1925); cf. Mo. Rev. Star. (1919) § 1162. 

4 292 U. S. at 120-22. The Court reversed the Montana decision and remanded 
- for a determination whether such a successor would-be accorded greater rights 
against local creditors than an ordinary receiver. Compare Converse v. Hamilton, 
224 U. S. 243 (1912), where a foreign receiver, empowered by the constitution, 
statutes, and proceedings of the appointing state to collect assessments from stock- 
holders in domestic companies, was held entitled, under the full faith and credit 
clause, to sue a stockholder in another state. 

5 See Great Western Mining & Mfg. Co. v. Harris, 198 U. S. 561, 574,:576-77 
(1905) ; Keatley v. Furey, 226 U. S. 399, 403-04 (1912); Sterrett v. Second Nat. 
Bank, 248 U. S. 73, 77-78 (1918). A mere decree of court purporting to vest title 
in the receiver will not be given extraterritorial effect. McConnell v. Hubbard, 272 
Fed. 961 (C. C. A. 2d, 1921), cert. denied, 257 U. S. 635 (1921) ; Stuckert v. Alex- 
ander, 4 F. Supp. 172 (W. D. Okla. 1933). Foreign receivers claiming title by 
force of statute have been styled “ quasi-assignees ”; the corporation in these cases 
apparently was still in being. Bernheimer v. Converse, 206 U.S. 516 (1907) ; Con- 
verse v. Hamilton, 224 U. S. 243 (1912); Drug, Inc. v. Hunt, 168 Atl. 87 (Del. 
1933); Bullock v. Oliver, 155 Ga. 151, 116 S. E. 293 (1923) ; see Morris v. Wisconsin 
Hydro Electric Co., 4 F. Supp. 991 (S. D. N. Y. 1933). 

6 See Relfe v. Rundle, 103 U. S. 222, 224-26 (1880); Avery v. Boston Safe- 
Deposit & Trust Co., 72 Fed. 700, 701-02 (C. C. D. Mass. 1896) ; Martyne v. Ameri- 
can Union Fire Ins. Co., 216 N. Y. 183, 198, 110 N. E. 502, 507 (1915) ; cf. Schlenger 
v. Ninth Street Bank & Trust Co., 231 App. Div. 828, 246 N. Y. Supp. 553 (2d Dept. 
1930) ; Doty v. Baltimore Trust Co., 147 Misc. 868, 265 N. Y. Supp. 66 (Sup. Ct. 
1933) ; see Zacher v. Fidelity Trust & Safety Vault Co., 106 Fed. 593, 599 (C. C. A. 
6th, r90r), cert. denied, 181 U. S. 621 (1901). “ Plainly, we think, the bank com- 
missioner, when he becomes receiver . . . , does not become the successor of the 
corporate personality, as does a statutory receiver upon dissolution. ... The 
corporation itself is not only left in existence, but it may, according to the terms 
of the statute, be permitted to resume business.” Mylander v. Page, 162 Md. 255, 
259, 159 Atl. 770, 771 (1932). In Gile v. Duke, 5 F.(2d) 952 (C. C. A. oth, 1925), 
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Sometimes there is no explicit provision for vesting title and reliance 
must be placed upon the decisions in the home state,’ and, when these 
are lacking, the forum may interpret the statute as Having such an ef- 
fect. Some courts, however, have accorded a “statutory successor ” 
only the rights of one claiming merely by virtue of a foreign assign- 
ment by an insolvent corporation made under judicial or statutory 
compulsion,® or, as the Montana court did in the instant case, like an 
ordinary chancery receiver.'° The ruling of the Supreme Court in the 
first Clark case thus has important consequences in giving the “ statu- 
tory successor ” the same title as any other nonresident owner of property 
within the state, at least as to personal property.’ Unlike one claim- 


however, the foreign bank liquidator was regarded as a “statutory successor ”, 
although, so far as appears, there had been no dissolution. 

7 Clark v. Williard, 292 U.S. 112 (1934) ; Strout v. United Shoe Machinery Co., 
195 Fed. 313 (D. Mass. 1912); Hopkins v. Lancaster, 254 Fed. 190 (N. D. Ala. 
1918) ; Good v. Derr, 46 F.(2d) 411 (C. C. A. 7th, 1931), cert. denied, 283 U. S. 
849 (1931) ; see Note (1932) 30 Micu. L. Rev. 1322, 1330-32. 

E.g., Parsons v. Charter Oak Life Ins. Co., 31 Fed. 305 (C. C. S. D. Iowa 
1887) ; American Nat. Bank v. National Benefit & Cas. Co., 70 Fed. 420 (C. C. D. 
Colo. 1895); see Sterrett v. Second Nat. Bank, 246 Fed. 753, 757 (C. C. A. 6th, 
1917), aff'd, 248 U. S. 73 (1918); Parker v. Stoughton Mill Co., 91 Wis. 174, 
179-80, 64 N. W. 751, 752-53 (1895). 

® Alwart Bros. Coal Co. v. Pittsburgh Fire Ins. Co., 253 Ill. App. 361 (1929) ; 
Shloss v. Metropolitan Surety Co., 149 Iowa 382, 128 N. W. 384 (1910) ; cf. United 
States Truck Co. v. Pennsylvania Surety Corp., 259 Mich. 422, 243 N. W. 311 
(1932). But see Zacher v. Fidelity Trust & Safety Vault Co., 106 Fed. 593, 599 
(C. C. A. 6th, 1901), cert. denied, 181 U. S. 621 (1901) ; Warren Ross Lumber Co. 
v. Haniel Clark & Son, 211 App. Div. 591, 594-95, 207 N. Y. Supp. 391, 393-04 
(4th Dept. 1925) (distinguishing between involuntary assignment and statutory suc- 
cession). Security Trust Co. v. Dodd, Mead & Co., 173 U.S. 624 (1899), is a lead- 
ing case upholding a state court’s refusal to recognize a foreign assignment in insol- 
vency, made under a statute, as against a creditor (a resident of a third state) who 
subsequently attached property in the forum. Cf. Taylor v. Life Ass’n of America, 
13 Fed. 493 (C. C. W. D. Tenn. 1882) (foreign assignment in insolvency under court 
decree held effective against subsequently attaching creditors). 

10 Mieyr v. Federal Surety Co., 94 Mont. 508, 23 P.(2d) 959 (1933), rev’d, 
sub nom. Clark v. Williard, 292 U. S. 112 (1934); cf. Lackmann v. Supreme Coun- 
cil, 142 Cal. 22, 75 Pac. 583 (1904) semble. In Pontiac Trust Co. v. Newell, 266 
Mich. 490, 254 N. W. 178 (1934), it was evidently not pointed out to the court that 
the domiciliary receiver of the dissolved Delaware corporation must have been 
vested with title under Det. Rev. Cope (1915) § 3884. 

11 Since only securities and money were involved, the effect of a foreign suc- 
cession upon title to realty is still open. Commentators have refused to declare 
themselves definitely. See RESTATEMENT, CONFLICT oF LAws (1934) § 161, caveat; 
GoopricH, ConFiict or Laws (1927) 441-42. Many of the statutes vesting title 
in the successor include foreign realty, either expressly or by implication. See, e.g., 
Ariz. Rev. Cope (Struckmeyer, 1928) § 1794; N. J. Comp. Stat. (1911) Corp. 
Law § 68; N. Y. Gen. Corp. Law (1929) § 168; N. C. Cope Ann. (Michie, 1931) 
§ 1210. Provisions in the statutes for insurance companies requiring recording within 
the state of the order to liquidate might be deemed to restrict the operation of these 
laws to local land. See note 16, infra. The Delaware statute vesting title in any 
receiver of a domestic corporation expressly excludes foreign realty. Det. Rev. Cope 
(1915) § 3884. Where there were no local creditors foreign receivers have been 
permitted to enforce rights in local realty, upon the basis of “ comity”. Richard- 
son v. South Florida Mtge. Co.,"102 Fla. 313, 136 So. 393 (1931) ; Small v. Smith, 
14 S. D. 621, 86 N. W. 649 (1901). Another “ comity ” decision has held that the 
foreign liquidator with title under his.statute could convey a good title to local 
land. Gordon v. Spray Beach Hotel, Inc., 112 N. J. Eq. 469, 165 Atl. 82 
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ing under a foreign involuntary assignment or under an appointment 
by the courts of another state,'* the successor may no longer be denied 
access to the state courts. The federal courts have consistently re- 
laxed their strict rule of denying foreign receivers the right to sue 
when such receivers are equipped with title, however derived.** 

An examination of the statutes which, potentially at least, create such 
a succession, discloses that insurance companies, expressly excluded 
from the provisions of the National Bankruptcy Act,'* are commonly 
the subject of legislation providing for dissolution upon insolvency, with 
liquidation to proceed under the supervision of some designated offi- 
cial.'° Some statutes, however, although vesting title in the liquidator,’* 
contain no express stipulations as to dissolution.’ The broad grant 


(1933). One case allowed a foreign charter liquidator to recover local land from a 
domestic receiver. Parsons v. Charter Oak Life Ins. Co., 31 Fed. 305 (C. C. S. D. 
Iowa 1887). But the effect upon the registration system of the situs consequent 
upon giving effect to the foreign succession has led at least two courts to deny 
extraterritorial validity. City Ins. Co. v. Commercial Bank, 68 Ill. 348 (1873) 
semble; see Kruger v. Bank of Commerce, 123 N. C. 16, 18-19, 31 S. E. 270-71 
(1898) ; Laughlin, supra note 3, at 465. One state, however, provides for recording 
conveyances of local realty made by receivers of foreign insolvent corporations. 
N. D. Laws 1931,.c. 115, $§ 1, 2. 

12 See notes 3, 9, 10, supra; cf. Oakes v. Lake, 290 U. S. 59, 62-63 (1933); 
Kinsler v. Casualty Co. of America, 103 Neb. 382, 387, 172 N. W. 33, 34-35 
(1919); Perfection Tire & Rubber Co. v. George Tire Service Co., 5 Pa. D. & C. 


744, 745 (1922); Grenn, Ligumation (1935) §§ 279-80. However, interestingly 


enough, a few statutes vesting title in a state official who represents a dissolved 
corporation, or who takes over an insolvent bank, expressly empower extraterri- 
torial suits by the liquidator. See Ariz. Rev. Cope (Struckmeyer, 1928) § 246; 
Ark. Acts 1933, no. 61, p. 172; Mo. Strat. Ann. (Vernon, Supp. 1934) p. 4535; 
§ 5948; Pa. Stat. Ann. (Purdon, Supp. 1934) tit. 71, § 733-713; VA. Cope ANN. 
— 1930) §4149(52). Cf. Drug, Inc. v. Hunt, 168 Atl. 87, 92-93 (Del. 
1933). 

18 Good v. Derr, 46 F.(2d) 411 (C. C. A. 7th, 1931), cert. denied, 283 U.S. 849 
(1931) ; Luikhart v. Spurck, 1 F. Supp. 53 (S. D. Ill. 1932) ; see Oakes v. Lake, 290 
U. S. 59, 61-62 (1933); cf. Sterrett v. Second Nat. Bank, 248 U. S. 73 (1918); 
McConnell v. Hubbard, 272 Fed. 961 (C. C. A. 2d, 1921), cert. denied, 257 U. S. 
635 (1921); see Rose, supra note 3, at 711-16; Notes (1930) 43 Harv. L. REv. 805, 
807-08, (1932) 30 Micu. L. Rev. 1322, 1328-30. 

14 47 Stat. 47, 11 U.S. C. A § 22 (1932). 

15 See, e.g., Ariz. Rev. Cope (Struckmeyer, 1928) § 1794; Conn. GEN. Strat. 
(1930) §§ 4107, 4110; Mo. Srat. ANN. (Vernon, 1932) p. 4530, $5941, D. 4534; 
§ 5947; N. Y. Ins. Law (1932) §§ 404, 407; Pa. Stat. ANN. (Purdon, 1930) tit. 40, 
§ 206. Most of these provide for an application for a decree of dissolution at any 
time after the order to liquidate is issued, but some statutes secure a dissolution 
before any liquidation occurs. Micu. Comp. Laws (1929) § 12266; Mo. Strat. ANN. 
(Vernon, Supp. 1934) p. 4530, § 5941; N. D. Comp. Laws Ann. (Supp. 1925) 
§ 493044; Pa. Stat. ANN. (Purdon, 1930) tit. 40, § 206; cf. Int. Rev. Stat. (Cahill, 
1933) c. 73, § 105(4) ; N. Y. Ins. Law (1932) § 407. Of course, a dissolution would 
be a condition precedent to becoming a “ statutory successor”. See p. 836, supra. 

16 The words vesting title, both here and in the statutes cited note 15, supra, 
usually include “all of the property, effects, contracts and rights of action”, and 
are often followed by provisions for filing the order to liquidate in a “ record office 
of the state”, and such recordation is declared to “impart the same notice that 
a deed, bill of sale or other evidence of title duly filed or recorded by such company 
would have imparted.” See, e.g., Conn. GEN. STAT. (1930) § 4107; Ga. Cope (1933) 
§ 56-923; Inx. Rev. Stat. (Cahill, 1933) c. 73, § 105(4) ; Micn. Comp. Laws (1929) 
§ 12266; N. Y. Ins. Law (1932) § 404. 

17 See, e.g., Cat. Gen. Laws (Deering, 1931) act 3739, 84; Fra. Comp. GEN. 
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of authority in these statutes allowing the courts to give “such . . . re- 
lief as the nature of the case and the interest of [the] policy-holders, 
creditors, stockholders or the public may require,” ** may well be 
construed as being too general to permit an order for such a drastic act 
as dissolution.1® Many statutes permitting the dissolution of insolvent 
insurance companies do not expressly vest title in-the liquidator,?° yet 
the necessities of winding up together with the lack of any one better 
entitled at the time, has by some courts been deemed sufficient ground 
for construing these statutes as creating “ statutory successors ”.** In- 
deed, a statute of this latter type governed the Iowa proceedings whose 
effect was adjudicated in Clark v. Williard.** Quite a few statutes allow 
a banking official to take possession of insolvent or unsound banks 
which are also excluded from the National Bankruptcy Act,?* and ex- 
pressly vest title to their assets in him,?* but most of these contemplate 
dissolution only after liquidation has been completed.*° Several acts, 
however, do provide for a decree of dissolution because of the insolvency, 
upon appointment of the liquidator,** and under some of these, at least, 
the appointee would seem to enjoy the status of a “statutory suc- 
cessor 

Under the general corporation laws of the various states as well, a 
corporation may often be dissolved because insolvent or in an unsound 


Laws ANN. (1927) § 6230; Va. Cop—E ANN. (Michie, 1930) § 4244; Wis. Star. 
(1933) § 200.08. 

18 See, e.g., Cat. Gen. Laws (Deering, 1931) act 3739, §2; Fra. Comp. GEN. 

— ANN. (1927) § 6228; VA. Cope ANN. (Michie, 1930) § 4242; Wis. Start. (1933) 
200.08. 

19 Express statutory authority seems necessary. See BALLANTINE, PRIVATE 
CorPoRATIONS (1927) § 264. 

20 See, e.g., Coto. ANN. Stat. (Mills, 1930) § 3545; Inv. Rev. Strat. (Cahill, 
1933) c. 73, § 423 (accident assessment companies); Inn. Stat. ANN. (Baldwin, 
1934) § 9703; N. H. Pus. Laws (1926) c. 278, §$ 24-25; W. Va. Cope ANN. (Michie, 
1932) § 3353- 

21 See cases cited note 8, supra. 

22 Iowa Cope (1931) § 8964. The state decision upon which the Supreme Court 
relied was State ex rel. Attorney General v. Fidelity Loan & Trust Co., 113 Iowa 
439, 85 N. W. 638 (1901), in which a corporation had been dissolved by proceedings 
in the nature of quo warranto, and a receiver appointed, under statutes not expressly 
vesting title in him. 

23 47 Stat. 47, 11 U.S.C. A. § 22 (1932). 

24 See, e.g., Int. Rev. Strat. (Cahill, 1933) c. 16a, § 11; Inv. Stat. Ann. (Baldwin, 
1934) § 7776; Miss. Laws 1934, c. 146, $79; Onto Cope Ann. (Throckmorton, 
1934) § 710-91; Pa. Strat. ANN. (Purdon, Supp. 1934) tit. 71, § 733-701. 

25 See, e.g., Inp. Stat. ANN. (Baldwin, 1934) § 7788; Miss. Laws 1934, c. 146, 
§ 111; R. I. Acts & Res. 1932, c. 1958, § 1. As to the necessity of dissolution before 
a liquidator may become a “ statutory successor ”’, see note 6, supra. 

26 See, e.g., Fta. Comp. Gen. Laws Ann. (Supp. 1934) $6102; La. Gen. Srar. 
(Dart, 1932) § 553; Oxta. Star. (1931) §§ 9172, 9181. 

27 The possible defect in these statutes providing for a dissolution before 
liquidation is completed is that no title is vested in the liquidator, for not all of 
the laws in note 26, supra, explicitly vest title. However, the considerations dis- 
cussed by the courts in the cases cited in notes 7, 8, supra, would seem equally 
applicable here. A Florida bank liquidator was regarded as a “ statutory successor ” 
in Ashcraft v. Bream, 51 F.(2d) 301 (M. D. Pa. 1931), and as a “ quasi-assignee ” 
in Bullock v. Oliver, 155 Ga. 151, 116 S. E. 293 (1923). 
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condition, a receiver being appointed to wind up the affairs of the com- 
pany.” One provision frequently encountered here is that, upon dis- 
solution, the directors of the corporation become trustees to liquidate 
for the benefit of creditors and stockholders, and these statutes also 
generally provide in the alternative for the appointment of a receiver 
“upon the application of a creditor, stockholder or member of the 
corporation ”,?° seemingly creating a “statutory successor ” in either 
event. Some of these enactments expressly vest title in the liquidators 
appointed for dissolved corporations, either by statutes covering the 
special situation,®° or by more general laws which pass the corporation’s 
title to all receivers,*! regardless of whether there has been any dis- 
solution. Among the abundant general legislation for corporations, how- 
ever, two statutes at least would apparently justify a court in giving to 
the foreign proceedings only the recognition granted a foreign assign- 
ment in insolvency. Ohio provides that whenever, after either a volun- 
tary or judicial dissolution, “a receiver is appointed to wind up”, the 
corporation shall, “ if so ordered ”, execute conveyances of its property 
to the receiver.*? And the Michigan statute awards the receiver “ all 
the powers, authority and remedies of an assignee for an insolvent 
debtor ”, although vesting title to the property in him as trustee for 
the creditors and stockholders.** 

— Given a foreign successor whose title must be recognized, the second 
problem remains: may the court of the situs subordinate his owner- 
ship of local property to the claim of a diligent creditor? The Montana 
court thought it could.** Before the second Clark case, the validity of 
various solutions reached by different courts was unknown. Some 
judges, following a dictum in Relfe v. Rundle,*° had thought that the 
situs, by allowing the foreign corporation to transact business within 


28 See, e.g., Del. Laws 1925, c. 112, §11; D. C. Cope (1929) tit. 5, § 395; Mo. 
Ann. Cove (Bagby, 1924) art. 23, §§ 92,94; N. Y. Gen. Corp. Law (1929) §8 74,117; 
N. C. Cope Ann. (Michie, 1931) § 1186. 

29 See, e.g., Coto. ANN. Stat. (Mills, 1930) § 1030; Del. Laws 1925, c. 112, § 11; 
Kan. Rev. Strat. ANN. (1923) c. 17, §§ 806, 808; Nes. Comp. Stat. (1929) § 24-107; 
es on Strat. Ann. (Courtright, 1929) § 32-165; N. D. Comp. Laws Ann. (1913) 

4507. 

30 See, e.g., Coto. ANN. Stat. (Mills, 1930) § 1033; D. C. Cope (1929) tit. 5, 
§ 397; Mp. Ann. Cope (Bagby, 1924) art. 23, § 94; Mo. Stat. ANN. (Vernon, 1932) 
p. 2298, § 5008; Wyo. Rev. Stat. ANN. (1931) § 28-1107. 

81 See, e.g., Det. Rev. Cope (1915) § 3884; N. J. Comp. Start. (1911) Corp. Law 
§ 68; N. Y. Gen. Corp. Law (1929) § 168. 

82 Onto Cope Ann. (Throckmorton, 1934) § 8623-92. The section which con- 
tinues the corporate existence of dissolved corporations for purposes of suit con- 
tains provisions for vesting title, or the appointment of a master to execute the 
necessary papers where there are instruments which the dissolved corporation 
should execute, and there is no one who can, or will, do so. Jd. § 8623-94. 

33 Micu. Comp. Laws (Baldwin, Supp. 1934) § 15315. 

84 Mieyr v. Federal Surety Co., 34 P.(2d) 982 (Mont. 1934). 

85 103 U.S. 222, 225-26 (1880): “ No State need allow the corporations of other 
States to do business within its jurisdiction unless it chooses . . . ; but if it does, 
without limitation, express or implied, the corporation comes in as it has been 
created. 
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its limits, without any relevant restrictions, thereby assented to all of 
the laws regulating the corporate existence, including those providing 
for the administration of assets upon a dissolution.*® Recovery against 
attaching creditors therefore resulted as a matter of right. On the other 
hand, a desire to protect local creditors has led several courts to dismiss 
these considerations and to deny extraterritorial effect to the foreign 
laws insofar as they attempted to control the distribution of local 
property.*”? An intermediate position, permitting recovery on the basis 
of “comity ”, despite the local attachment, has been taken by several 
decisions.*® In upholding the Montana court’s ruling in favor of the 
attaching creditor, the Supreme Court, in the second Clark v. Williard 
decision, declared that the situs has a choice which “ is uncontrolled, as 
between one policy and the other, so far as the Constitution of the 
Nation has any voice upon the subject.” *° Such factors as the expressed 
policy of the charter state and the residence of the attaching creditors 
will have only such effect as is given by “ the mandate of the sovereignty 
that has the physical control of what he would reduce to possession.” *° 


36 Cogliano v. Ferguson, 245 Mass. 364, 139 N. E. 527 (1923) semble; Kinsler v. 
Casualty Co. of America, 103 Neb. 382, 172 N. W. 33 (1919); Bockover v. Life 
Ass’n of America, 77 Va. 85 (1883). But in Post Sign Service, Inc. v. Charles Eliot 
Perkins, Inc., 139 Misc. 719, 722, 248 N. Y. Supp 239, 242-43 (City Ct. 1931), 
where a foreign “ statutory successor ”, created by N. J. Comp. Strat. (1911) Corp. 
Law § 68, was allowed a stay of a locak creditor’s execution, it was declared imma- 
terial whether the corporation had been authorized to do business in the forum. 
Compare Canada So. Ry. v. Gebhard, 109 U. S. 527 (1883), where an American 
bondholder in a Canadian corporation was held bound by the Canadian statute ap- 
proving a reorganization arrangement. The Restatement has adopted a rule allow- 
_ recovery by the statutory successor. RESTATEMENT, CONFLICT OF Laws (1934) 

161. 

87 See cases cited note 9, supra. 

38 Martyne v. American Union Fire Ins. Co., 216 N. Y. 183, r10 N. E. 502 (1915), 
Note (1916) 16 Cox. L. Rev. 145, (1916) 29 Harv. L. Rev. 778; Post Sign Service, 
Inc. v. Charles Eliot Perkins, Inc., 139 Misc. 719, 248 N. Y. Supp. 239 (City Ct. 
1931); Gilman v. Ketcham, 84 Wis. 60, 54 N. W. 395 (1893). 

38 55 Sup. Ct. at 358. This dictum is interesting in the light of Mr. Justice 
Cardozo’s discussion of the Montana decisions in the first Clark case and his state- 
ment there that “if ... the foreign liquidator is thus displaced, other questions 
may remain as to the power of the state. ... ” 292 U.S. at 129. Cf. Mr. Justice 
McReynolds, dissenting, in 292 U. S. at 137-38. Converse v. Hamilton, 224 U. S. 
243 (1012), supra note 4, was distinguished on the ground that there, the power 
of the situs “to subject the proceeds of the cause of action or any other assets to 
the claims of local creditors”, was not involved. 55 Sup. Ct. at 358. See Yar- 
borough v. Yarborough, 290 U. S. 202, 218, n.11 (1933). 

40 Where the creditor is from the domiciliary state, the situs has in some cases 
held for the foreign liquidator. Gilman v. Ketcham, 84 Wis. 60, 54 N. W. 395 
(1893) ; cf. Engineering Co. v. Perryman Elec. Co., 114 N. J. Eq. 51, 168 Atl. 298 
(1933)... But cf. Rhawn v. Pearce, 110 Ill. 350 (1884). Of course, the appointing 
state may enjoin a resident creditor from the prosecution of foreign attachment 
suits against property of the domestic corporation which is located in the other 
state. Cole v. Cunningham, 133 U.S. 107 (1890). Where the creditor is from a 
third state, the court may also deny him any relief in favor of the domiciliary pro- 
ceedings. Phillips v. Noel Const. Co., 266 Fed. 603 (App. D. C. 1920), cert. denied, 
254 U. S. 631 (1920); Witters v. Globe Sav. Bank, 171 Mass. 425, 50 N. E. 932 
(1898) ; cf. Barnett v. Kinney, 147 U. S. 476 (1893). But cf. Catlin v. Wilcox 
Silver-Plate Co., 123 Ind. 477, 24 N. E. 250 (1890). 
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The rule of Blake v. McClung,*' however, would seem to require the 
same treatment to be given nonresidents attaching property as is ac- 
corded to residents, a result that was expressly recognized by the Mon- 
tana court.** 

A policy such as Montana’s when applied to insolvent insurance com- 
panies or banks is, of course, not as likely to embarrass the liquidation 
as would the seizure of operating properties of an industrial or utility. 
But where “ the race is to the swift ” some local creditors may be paid 
in full and others receive nothing from the local assets. And where the 
local assets are sufficient to meet all domestic claims, the resultant full 
recovery diminishes the pro rata share of others. However, even though 
the states are not now compelled to give full faith and credit to the 
foreign liquidation, they may still, as a matter of “ comity ”, allow the 
foreign liquidator to prevail as against the attaching creditor.** Such 
a recognition may well be influenced by the unfairness of allowing the 
domestic creditor to be paid in full solely because the property happens 
to be in his state,** the desirability of a ratable distribution, and the 
“notice ” of the laws of the domicil as to liquidation imparted through 


41 172 U. S. 239 (1898); 176 U. S. 59 (1900). Accord: Torrington Co. v. 
Sidway-Topliff Co., 70 F.(2d) 949 (C. C. A. 7th, 1934). The cases cited note 40, 
supra, seem to indicate that the presence of local creditors may be made the condi- 
tion of denying the foreign liquidator the right to sue, but in such a case equality of 
treatment between the domestic and foreign’creditors must be peemevet. See First, 
supra note 3, at 277-78. 

42 See 34 P.(2d) at 988 (Mont. 1934). Thus, Belfast Sav. Bank v. Stowe, 92 
Fed. 100 (C. C. A. 1st, 1899), following the Blake case declared invalid a state’s 
policy which upheld attachments by residents as against foreign common-law as- 
signments for the benefit of creditors. The “ privileges and immunities” and the 
“equal protection ” clauses of the Federal Constitution, however, apparently per- 
mit an opposite result should the attaching creditor be a foreign corporation not 
authorized to do business within the state. See Blake v. McClung, 172 U. S. at 
259-61; cf. Disconto Gesellschaft v. Umbreit, 208 U. S. 570 (1908), (1908) 21 
Harv. L. Rev. 537. But even a state statute validly giving priority to residents 
as against foreign corporations not doing business in the state, in the distribu- 
tion of the local assets of a foreign insolvent corporation, may be somewhat nulli- 
fied by the enforcement of substantial equality by the primary court. Carpen- 
ter v. Ludlum, 69 F.(2d) 191 (C. C. A. 3d, 1934), cert. denied, 292 U. S. 655 
(1934). 

43 See cases cited note 38, supra; Rose, supra note 3, at 723-29; Note (1932) 41 
Yate L. J. 593, 600-01. An insistence upon prompt action by the foreign liquidator 
might be deemed desirable; but, since he acts only in a representative capacity, it 
may be somewhat unfair to the real parties in interest to be too exacting here. The 
Montana court thought that Iowa’s denial of recovery to a New York “ statutory 
successor”, in Shloss v. Metropolitan Surety Co., 149 Iowa 382, 128 N. W. 384 
(1910), justified its refusal to extend “ comity ” to the Iowa “ successor ”, because 
reciprocity was considered necessary. See 34) P.(2d) at 988. Accord: In re John L. 
Nelson & Bro. Co., 149 Fed. 590 (S. D. N. Y. 1907). This doctrine, however, has 
not been too widely accepted. See Iowa & Cal. Land Co. v. Hoag, 132 Cal. 627, 
630, 64 Pac. 1073, 1074 (1901) ; Union Guardian Trust Co. v. Broadway Nat. Bank 
& Trust Co., 138 Misc. 16, 22, 245 N. Y. Supp. 2, 9-10 (Sup. Ct. 1930), (1931) 31 
Cor. L. Rev. 331, (1930) 5 Sr. Joun’s L. Rev. 132. 

44 A policy of allowing attachments to prevail may eventually impair the reme- 
dies of local creditors, for companies subject thereto might remove their assets from 
such states when insolvency was impending. See Parsons v. Charter Oak Life Ins. 
Co., 31 Fed. 305, 307 (C. C. S. D. Iowa 1887). 
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dealing with a creature of the legislature.*® Furthermore, a denial of 
priority to local attaching creditors does not necessarily involve an 
immediate remission of the local property to the domicil, requiring local 
creditors to go great distances to prove their claims, for the assets may be 
retained within the state by a court of equity until local creditors have 
proved their claims in ancillary proceedings there and are assured pay- 
ment of their pro rata share of all the assets wherever found.*® The ob- 
jectionable effects of the Montana policy may also be mitigated in part 
by legislation now in force in some states providing that the state in- 
surance commissioner conduct ancillary proceedings to conserve the 
local assets of foreign insurance companies.*’ Another indication of 
a policy contrary to Montana’s is found in statutes assuring ratable dis- 
tribution of the assets of domestic insurance companies and banks.** 
Indeed, in Standard Lumber Co. v. Henry,*® the Arkansas court con- 
strued its statute as allowing an ancillary receiver for a foreign insolvent 
corporation to prevail over an attaching local creditor. 


45 See Relfe v. Rundle, 103 U. S. 222, 226 (1880) ; Martyne v. American Union 
Fire Ins. Co., 216 N. Y. 183, 193, 110 N. E. 502, 505 (1915); Cogliano v. Ferguson, 
245 Mass. 364, 368, 139 N. E. 527, 528 (1923) ; GLENN, LiqgumaTION § 591; Laugh- 
lin, supra note 3, at 464-65; Note (1932) 41 YALE L. J. 593, 600. Where the con- 
testants are policy-holders or stockholders of the corporation, some cases have 
thought they should be bound to the liquidation provisions of the charter. Fry v. 
Charter Oak Life Ins. Co., 31 Fed. 197 (C. C. E. D. Mo. 1887) ; Parsons v. Charter 
Oak Life Ins. Co., 31 Fed. 305 (C. C. S. D. Iowa 1887) ; Smith v. Taggart, 87 Fed. 94 
(C. C. A. 8th, 1898) ; Southern Bldg. & Loan Ass’n v. Miller, 118 Fed. 369 (C. C. A. 
4th, 1902) ; cf. Bernheimer v. Converse, 206 U.S. 516, 533 (1907) ; Converse v. Ham- 
ilton, 224 U.S. 243, 260 (1912). Different considerations, however, might exist where 
a reinsurer goes insolvent. 

46 Engineering Co. v. Perryman Elec. Co., 114 N. J. Eq. 51, 168 Atl. 298 (1933), 
af’g 113 N. J. Eq. 255, 166 Atl. 46z (1933). The situs might so condition the 
foreign successor’s recovery as to assure the local proof of claims. Sands v. Greeley & 
Co., 88 Fed. 130 (C. C. A. 2d, 1898); Buswell v. Supreme Sitting Order of Iron 
Hall, 161 Mass. 224, 36 N. E. 1065 (1894). And see also GLENN, LIQUIDATION 
§ 595; First, supra note 3, at 277-78; Rose, supra note 3, at 724-29; Notes (1934) 
82 U. or Pa. L. REv. 848, (1932) 41 YALE L. J. 757. 

47 See, e.g., Cat. Gen. Laws (Deering, Supp. 1933) act 3739, §5; Fra. Comp. 
Gen. Laws Ann. (Supp. 1934) § 6228; In. Rev. Stat. (Cahill, 1933) c. 73, $$ 105(6), 
105(7); Me. Rev. Stat. (1930) c. 60, § 114; Micn. Comp. Laws (Baldwin, Supp. 
1934) § 12263. Compare Matter of the People of the State of New York, by Stod- 
dard, 238 N. Y. 147, 144. N. E. 484 (1924), which barred attachment by a Canadian 
of surplus left after payment of American creditors, and ordered remission to the 
primary court. Cf. note 48, infra. 

48 As to insurance companies, provisions are sometimes made for enjoining any 
interference with the insurance commissioner or the obtaining of attachments or 
other liens against the corporation’s assets. See, e.g., Cat. Gen. Laws (Deering, 
Supp. 1933) act 3739, $6; N. Y. Ins. Law (1934) § 410; cf. La. Gen. Stat. (Dart, 
1932) §§ 4022.1, 4022.12. Analogous statutes exist for banks. See, e.g., FLa. Comp. 
Gen. Laws Ann. (Supp. 1934) § 6108; Inp. Stat. Ann. (Baldwin, 1934) § 7767; 
Nev. Laws 1933, ¢. 190, § 56. Two of these statutes even purport to nullify such 
liens obtained in other states. See Ariz. Rev. Cope (Struckmeyer, 1928) § 246; 
Ark. Acts 1933, no. 61, p. 171. Montana has a statutory policy of ratable distribu- 
tion for insolvent banks. See-Mieyr v. Federal Surety Co., 34 P.(2d) at 986. 

49 44 S. W.(2d) 226 (Ark. 1934). The attachment was avoided because made 
within ten days of the ancillary receiver’s appointment. 
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APPEAL AND ERROR— DISMISSAL OF PRIMARY ELECTION CONTEST AS 
Moor. — The plaintiff contested the defendant’s nomination as county tax 
assessor in the Texas Democratic primary. The district court, sustaining 
challenges to over four hundred votes, entered judgment for the contestant, 
setting aside the defendant’s nomination certificate and declaring the contest- 
ant entitled to have his name placed on the election ballot. The defendant filed 
an appeal as provided by statute and at the same time moved to dismiss the 
suit on the ground that a hearing could not be held before the election. Tex. 
Ann. Civ. Stat. (Vernon, Supp. 1931) art. 3153. Held, that, as no decision 
could be reached before the general election, the question was moot. Motion 
granted. Oliver v. Freeland, 74 S. W.(2d) 711 (Tex. Civ. App. 1934). 

Ample authority sustains the general proposition that where the rights of 
parties cannot be affected by pending litigation in cases involving contested 
nominations or terms of office the suit should be dismissed as moot. Swig v. 
State Ballot Comm., 265 Mass. 19, 163 N. E. 257 (1928); State ex rel. 
LaFollette v. Kohler, 202 Wis. 352, 232 N. W. 842 (1930), (1931) 6 Wis. L. 
REv. 101; see Note (1920) 34 Harv. L. Rev. 416; cf. Teer v. McGann, 65 S. 
W.(2d) 362 (Tex. Civ. App. 1933). Contra: Bradford v. State, 226 Ala. 342, 
147 So. 182 (1933). One court has frankly admitted that “ where the injury 
complained of has been accomplished ” it is helpless to furnish a remedy, un- 
satisfactory as such a result might be. Rasberry v. Hicks, 199 N. C. 702, 155 
S. E. 616 (1930). These cases, however, are almost invariably confined to situa- 
tions in which the expiration of the term of office or the holding of the general 
election has rendered it fruitless to entertain an appeal. Such a dilemma seems 
avoidable in the present case, because here the difficulty is not that the elec- 
tion has already been held but that its imminence prevents the hearing of an 
appeal on the merits prior thereto. But cf. State ex rel. LaFollette v. Kohler, 
supra. Enjoining the election pending the appeal would theoretically present 
the most satisfactory remedy. See Notes (1924) 38 Harv. L. REv. 92, (1930) 
78 U. or Pa. L. REv. 645. Equity, however, has traditionally confined itself to 
the protection of property rights and has generally refused to interfere in 
political controversies. See Kilday v. State, 75 S. W.(2d) 148, 153 (Tex. Civ. 
App. 1934); Hicx, Injunctions (3d ed. 1890) §§ 1316, 1425; Note (1933) 
27 Itt. L. Rev. 829. A more practical solution of the problem would be to 
dismiss the appeal and allow the judgment of the district court to stand. In- 
deed, the present result is tantamount to imposing a rejected candidate on the 
electorate. The decision to dismiss the whole cause was based largely on a 
recent Texas case in which no determination of the merits had been made in 
the lower court. Thomason v. Seale, 122 Tex. 160, 53 S. W.(2d) 764 (1932); 
cf. Eddelston v. Wemp, (1922) 23 Ont. W. N. 462, (1931) 9 CAN. B. REv. 
447-49. Such a situation is readily distinguishable on the ground that no 
positive finding which disqualified the nominee was involved. The proposed 
solution would accord with the general rule that, in election contests, an appeal 
is not a trial de novo and that in the absence of palpable error an appellate 
tribunal is bound by findings of fact in the court below. Dodd v. Gower, 188 
Ark. 958, 68 S. W.(2d) 463 (1934); Reagan v. McBroom, 164 Tenn. 476, 51 
S. W.(2d) 995 (1932); Williams v. Barber, 64 S. W.(2d) 1048 (Tex. Civ. App. 
1933). But see McDonald v. Koths, 63 N. D. 716, 249 N. W. 706 (1933). 
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BANKS AND BANKING— RIcHT To APPLY GARNISHED Deposits AGAINST 
DEMAND Note. — The plaintiff, having a tax claim against a depositor, served 
notices of levy and distraint upon the latter’s checking account in the de- 
fendant bank. The bank held a demand note of the depositor larger in 
amount than the account balance and, after the writ was served, appropriated 
the deposit in partial satisfaction of the note. The plaintiff sought to recover 
the amount so applied. Held, that there was no chose-in action in existence 
on which the plaintiff could levy because there was nothing owing from the 
bank to the depositor. Complaint dismissed. United States v. Bank of 
United States, 5 F. Supp. 942 (S. D. N. Y. 1934). 

Having recovered a judgment against the defendant, the plaintiff at- 
tached his deposits in the appellant bank. The bank held two of the de- 
fendant’s demand notes, each of which was of greater face value than the 
amount on deposit. In accordance with a written agreement giving the 
bank a lien on all funds in its hands belonging to the defendant, the bank 
claimed a prior right to the deposit. Held, that the bank was estopped from 
asserting its lien after the rights of third parties had intervened. Adolph 
Bergman Bldg. & Loan Ass’n v. Blaul, 175 Atl. 743 (Pa. Super. Ct. 1934). 

Since the federal action was in substance a garnishment, the present cases 
consider essentially the same problem on different theories. The correct 
result would seem to involve a consideration of the bank’s right of set-off, 
not specifically mentioned by either court. Cf. Valiant Co. v. Pleasonton 
& Pa. Co., 108 Pa. Super. 197, 164 Atl. 143 (1933), aff'd, 311 Pa. 587, 167 
Atl. 330 (1933). Thus, it has been held that a garnishee bank may set off 
against a garnisher its claim against a debtor-depositor on a time note which 
matured before the lien of garnishment attached. Farmers’ & Merchants’ 
State Bank v. Setzer, 185 S. W. 596 (Tex. Civ. App. 1916); cf. Truan v. 
London Guar. & Acc. Co., 124 Minn. 339, 145 N. W. 26 (1914). In the ab- 
sence of estoppel, the rights of a garnisher cannot be greater than those of 
his debtor at the time of garnishment. North Chicago Rolling Mill Co. v. St. 
Louis Ore & Steel Co., 152 U.S. 596 (1894); see 2 SHINN, ATTACHMENT AND 
GARNISHMENT (1900) § 474. By the great weight of authority a demand note 
is due immediately without demand. Kenyon v. Youngman, 40 F.(2d) 812 
(App. D. C. 1930); McMullen v.. Rafferty, 89 N. Y. 456 (1882); N. Y. NE- 
GOTIABLE INSTRUMENTS LAw (1917) § 130. Contra: Nash v. Woodward, 62 
S. C. 418, 40 S. E. 895 (1902). Since the bank’s right to set off in an action 
by the depositor had accrued, this right should be available against the 
garnisher. But cf. Niblack v. Park Nat. Bank of Chicago, 169 Ill. 517, 48 
N. E. 438 (1897). The fact that the United States was the plaintiff should 
make no difference in these proceedings. And though it does not seem 
‘strictly accurate to say that there was no chose in action on which the 
plaintiff could levy, the result of the federal case appears sound. Cf. Marble 
Co. v. Merchants’ Nat. Bank, 15 Cal. App. 347, 115 Pac. 59 (1911). Where 
reliance and detriment are shown, estoppel might be applicable. But the 
process of garnishment should not of itself constitute sufficient detriment 
to estop the bank from setting off. See (1934) 29 Itz. L. Rev. 385, 387. 


BANKS AND BANKING — oF SECURED Dest AcaAinsT DEPOSIT — 
Errect oF Moratortum. — The defendant bank held a mortgage securing an 
indebtedness which the plaintiff had assumed on conveyance to him of the 
mortgaged premises. Upon default in the payment of interest, the bank de- 
clared'the principal due under an acceleration clause and deducted the total 
sum from the plaintiff’s balance on deposit. A statute provided that for one ~ 
year, “ no action shall be maintainable or judgment shall be entered . . . upon 
any . . . indebtedness ” nor shall any mortgage be foreclosed. N. , # Cc. P. A. 
(1934) § 1077-b. In a suit to recover the amount by which the deposit had 
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been reduced, the plaintiff moved to strike the defense of rightful deduction. 
Held, that it was proper to charge off the debt against the deposit. Motion 
denied and complaint dismissed. Kress v. Central Trust Co., 153 Misc. 397, 
275 N. Y. Supp. 14 (Sup. Ct. 1934). 

The few recent decisions, in contrast with earlier cases, permit deduction 
from a deposit without previous recourse to collateral security. Reichert v 
Farmers’ Workingmen’s Sav. Bank, 257 Mich. 500, 242 N. W. 239 (1932); 
Mitchell v. Dreher, 150 S. C. 125, 147 S. E. 646 (1929) semble; Harper v. 
First State Bank, 3 S. W.(2d) 552 (Tex. Civ. App. 1928). Contra: Guarini v. 
Swiss Am. Bank, 162 Cal. 181, 121 Pac. 726 (1912) (statute); Farmers Nat. 
Bank v. McFerran, 11 Ky. L. Rep. 183 (1889); see Prudential Realty Co. v. 
Commissioner, 241 Mass. 277, 279, 135 N. E. 221, 221-22 (1922); cf. 
Putnam v. Hedville State Bank, 127 Kan. 534, 274 Pac. 231 (1929). At- 
tempts have been made to justify the opposite doctrine'on a theory that the 
bank relies solely on the security. See Furber v. Dane, 203 Mass. 108, 117, 
89 N. E. 227, 230 (1909). Such reasoning overlooks the insistence of credi- 
tors upon maximum protection and seems inconsistent with the general rule 
allowing creditors to realize on the principal obligation without previous re- 
course to the mortgage. Maxwell v. Ricks, 294 Fed. 255 (C. C. A. goth, 
1923); Continental Securities Co. v. Interborough Rapid Transit Co., 118 
Misc. 11, 193 N. Y. Supp. 892 (Sup. Ct. 1922), aff'd, 200 App. Div. gos, 
192 N. Y. Supp. 921 (1st Dept. 1922); see 3 Jones, Mortcaces (8th ed. 
1928) §1572. The statutory prohibition against foreclosure in the in- 
stant case affords a further argument for permitting immediate deduc- 
tion under either view. Cf. Kime v. Jesse, 52 Neb. 606, 72 N. W. 1050 
(1897) (debt enforceable though mortgage voided by alteration); Downey v. 
Moriarty, 81 Conn. 442, 71 Atl. 581 (1908) (mortgage foreclosed though debt 
barred by Statute of Limitations); Colton v. Depew, 60 N. J. Eq. 454, 46 Atl. 
728 (1900) (same). Affecting only the remedy by barring “action” or 
“judgment” on the mortgage debt, the moratorium should not suspend 
the banker’s right to charge off the debt since the deduction is made prior 
to suit, the bank’s plea usually being nil debet. Durkee v. National Bank 
of Fla., 102 Fed. 845 (C. C. A. 5th, 1900); see Moore and Sussman, Legal 
and Institutional Methods Applied to the Debiting of Direct Discounts —I. 
Legal Method: Banker’s Set-Of (1931) 40 YALE L. J. 382, 383-85. Since 
no sales are forced by execution or foreclosure, the moratory policy is not 
violated by such construction, particularly where the debtor is not necessitous. 
Cf. In re Sharp and Mandel, 46 Ont. L. R. 208 (1919); see Feller, Moratory 
Legislation: A Comparative Study (1933) 46 Harv. L. Rev. 1061, 1077. 
Adoption of a suggested current account conception of the relations between 
banker and customer would totally reject the theory of actual deduction from 
an account, by immediately fixing the ultimate balance between the parties 
on the ordinary matured obligations. See Moore and Sussman, supra; Note 
(1926) 26 Cov. L. REv. 332, 335. 


Bitts AND Notes — INTERPRETATION: PAYABLE TO BEARER — KNOWLEDGE 
BY ONE oF Two AGENT Co-SIGNERS THAT PAYEE Is Fictitious. — By arrange- 
ment with the defendant bank, all checks drawn by the plaintiff corporation, 
a depositor, were to have two signatures. The corporation’s treasurer fraudu- 
lently prepared checks for purported creditors. He was an authorized co- 
signer of all the checks drawn except one signed by two other officers. Re- 
ceiving the checks for delivery, he indorsed and cashed them. Discovering 
the fraud, the corporation sued the bank for the amount charged to its 
account. The Negotiable Instruments Law, § 9(3), provided that an instru- 
ment is payable to bearer “ when it is payable to the order of a fictitious or 
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nonexisting person, and such fact was known to the person making it so 
payable.” Car. Crv. Cope (Deering, 1933) § 3090(3). From a judgment 
for the plaintiff the defendant appealed. Held, that, although the other 
signers did not know the payees were fictitious, all the checks were pay- 
able to bearer since the treasurer was authorized to sign and put them into 
circulation. Judgment reversed. Goodyear Tire & Rubber Co. of Cal. 
v. “ee a Bank & Union Trust Co., 79 Cal. App. Dec. 487, 37 P.(2d) 
483 (1934). 

Prior decisions, likewise upholding similar payments by the drawee bank, 
have relied upon factors not present in the instant case. Noel v. Security 
Bank of Chicago, 163 Ill. App. 82 (1911) (countersigner not a co-maker) ; 
Pannonia Bldg. & Loan Ass’n v. West Side Trust Co., 93 N. J. L. 377, 108 
Atl. 240 (1919) (depositor barred by negligence); Hackensack Trust Co. v. 
Hudson Trust Co., 119 Misc. 689, 197 N. Y. Supp. 158 (Sup. Ct. 1922), afd, 
207 App. Div. 897, 202 N. Y. Supp. 928 (1st Dept. 1923) (second signature 
required only to protect bank). It is settled that, when but one signature is 
required, an agent with complete authority to sign checks, who issues one 
payable to a straw man, is the “ person making it so payable”. Norton v. 
City Bank & Trust Co., 294 Fed. 839 (C. C. A. 4th, 1923); cf. Phillips v. 
Mercantile Nat. Bank, 140 N. Y. 556, 35 N. E. 982 (1894). But when the 
authorized signers, due to the fraud of an agent not so authorized, innocently 
sign a check to a payee known by the fraudulent agent to be fictitious, the 
instrument is not a bearer one. United States Cold Storage Co. v. Centra} 
Mfg. Dist. Bank, 343 Ill. 503, 175 N. E. 825, 74 A. L. R. 822 (1931). But 
cf. First Nat. Bank of Kansas City v. Produce Exchange Bank, 227 Mo. App. 
908, 59 S. W.(2d) 81 (1933); Clutton v. Attenborough, [1897] A. C. 90 
(English rule); see Kulp, The Fictitious Payee (1920) 18 Mrcu. L. Rev. 
296, 304. In the instant case, involving factors of both situations, where the 
fraudulent signer was authorized but a co-signer was required, it seems that 
the controlling intention should be that of the signer who prepared the check 
and had authority to deliver it rather than that of the mere formal co-signer. 
Cf. Rancho San Carlos v. Bank of Italy Nat. Trust & Sav. Ass’n, 123 Cal. 
App. 291, 11 P.(2d) 424 (1932); Hackensack Trust Co. v. Hudson Trust Co., 
supra. But the holding that the check signed by two other officers was a 
bearer one because the treasurer was acting within his authority in circulating 
it seems opposed to the general rule. United States Cold Storage Co. v. Cen- 
tral Mfg. Dist. Bank, supra; Jordan Marsh Co. v. National Shawmut Bank, 
201 Mass. 397, 87 N. E. 740 (1909). A few states, however, have ap- 
parently abolished all these distinctions where a fraudulent agent induces his 
principal to draw checks to fictitious persons, by providing that an instru- 
ment is payable to bearer when the fictitiousness is “ known to the person 
making it so payable, or known to his employee or other agent who supplies 
the name of such payee.” E.g., IDAHO Cope ANN. (1932) § 26-109(3); 
Itt. Rev. Stat. (Cahill, 1933) c. 98, § 29(3). 


CONSTITUTIONAL LAw — DvE Process or LAw — VALIDITY OF BILLBOARD 
REGULATIONS FOR AESTHETIC PuRPOSES.— Pursuant to a constitutional 
amendment providing that “ Advertising . . . on private property within 
public view may be regulated and restricted ”, a statute gave regulatory power 
to the Department of Public Works. One rule promulgated by it provided 
that a permit would be refused when, “ in the opinion of the Division, having 
regard to the health and safety of the public, . . . and the unusual scenic 
beauty of the territory,” the sign “ would be particularly harmful to the pub- 
lic welfare.” Mass. Const. Amend. art. 50; Mass. GEN. Laws (1921) c. 93, 
§§ 29-33. In 1926, the plaintiff was granted a permit to construct and operate 
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a large electric sign on top of a building overlooking a public park in the 
business district of Boston. The erection of the sign called forth numerous 
complaints, and when the plaintiff’s permit expired in 1927 his application 
for a renewal was denied after a public hearing. The plaintiff then brought 
suit to enjoin the Department from interfering with his business on the 
ground that the rule was void because a denial of due process of law. An 
interlocutory injunction was granted and ‘the case referred to a master. 
He found that the sign was not a menace to the health, safety or morals of the 
city and that the permit had been denied solely on grounds of taste and fit- 
ness. The defendants’ motions to confirm the master’s report and to enter 
a final decree were reserved for the full court. Held, that such grounds may 
furnish the basis of an exercise of the police power. Bill dismissed. General 
Outdoor Adv. Co. v. Department of Public Works (Brink v. Department of 
Public Works), 193 N. E. 799 (Mass. 1935). 

All prior cases in America have held against the validity of such regulations 
on the ground that aesthetic interests had no substantial relation to the public 
welfare. Curran Bill Posting & Distributing Co. v. Denver, 47 Colo. 221, 
107 Pac. 261 (1910); Anderson v. Shackelford, 74 Fla. 36, 76 So. 343 (1917); 
Passaic v. Paterson Bill Posting, Adv. & Sign Painting Co., 72 N. J. L. 285, 62 
Atl. 267 (1905). Contra: Churchill & Tait v. Rafferty, 32 Philipp. 580 
(1915), Note (1916) 29 Harv. L. Rev. 860, appeal dismissed, 248 U. S. 591 
(1918). However, where other grounds existed regulations have been up- 
held even though they were in part motivated by such considerations. Euclid 
v. Ambler Realty Co., 272 U.S. 365 (1926); Sieroty v. Huntington Park, 111 
Cal. App. 377, 295 Pac. 564 (1931); see Goodrich, Billboard Regulation (1929) 
15 Cartr. L. Rev. 120, 132-33. And, in some instances, the considerations 
utilized for sustaining these ordinances have been rather weak. St. Louis 
Poster Adv. Co. v. St. Louis, 195 S. W. 717 (Mo. 1917), aff'd, 249 U. S. 269 
(1919); Sundeen v. Rogers, 83 N. H. 253, 141 Atl. 142 (1928); Appeal of 
Liggett, 291 Pa. 109, 139 Atl. 619 (1927). That beauty may have some part 
in public welfare was first recognized in eminent domain proceedings. At- 
torney General v. Williams, 174 Mass. 476, 55 N. E. 77 (1899); Matter of 
Clinton Ave., 57 App. Div. 166, 68 N. Y. Supp. 196 (2d Dept. 1901), afd, 
167 N. Y. 624, 60 N. E. 1108 (1901); cf. Rockhill Tennis Club of Kansas 
City v. Volker, 56 S. W.(2d) 9 (Mo. 1933), (1933) 47 Harv. L. Rev. 141. 
More recently courts have considered aesthetic considerations a possible 
basis for upholding legislation relative to zoning. See Ware v. Wichita, 113 
Kan. 153, 159-60, 214 Pac. 99, 101 (1923); State ex rel. Civello v. New 
Orleans, 154 La. 271, 284, 97 So. 440, 444 (1923); State ex rel. Carter v. 
Harper, 182 Wis. 148, 157-59, 196 N. W. 451, 455 (1923). And, as the 
sight of signs which “intrude forcefully and persistently ” upon the mind 
may be as much a source of annoyance to the public as offensive odors or 
noises, regulation of the former should fall within the principles underlying 
the exercise of the police power. Churchill & Tait v. Rafferty, supra; see 
Freunp, THE Po.ice Power (1904) § 182; Chandler, The Attitude of the 
Law Toward Beauty (1922) 8 A. B. A. J. 470, 473. And in the instant case 
the legislative history of the rule seems to show that billboard advertising 
had reached this point. The application to the particular sign involved, how- 
ever, appears extreme. 


ConsTITUTIONAL LAW— SEPARATION OF PowERS— LEGISLATIVE POWER 
To PuntsH ConsuMMATED CoNnTEMPT. — During a Senate investigation into 
the procurement of airmail contracts to acquire information as a basis for 
legislation, a subpoena was served on the petitioner requiring the produc- 
tion of papers in his possession. For allowing the “ destruction and removal ” 
of several documents a resolution was adopted citing the petitioner for con- 
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tempt, but only after all the papers not destroyed had been surrendered. Sen. 
Res. No. 172, 78 Conc. Rec. 1914 (1934). Having been arrested for refusing 
to appear, the petitioner sought a writ of habeas corpus. A judgment dismiss- 
ing the writ was reversed and certiorari was granted. Held, that the Senate 
has power to punish for a completely executed contempt. Judgment reversed. 
Jurney v. MacCracken, 55 Sup. Ct. 375 (1935). brates 

In sustaining the legislative power to punish a contumacious but irrepa- 
rable deprivation of evidence, the decision runs counter to prior judicial 
pronouncement. See Marshall v. Gordon, 243 U. S. 521, 542-45 (1917); 
Kielley v. Carson, 4 Moore P. C. 63, 88-89 (1843); see also Potts, Power 
of Legislative Bodies to Punish for Contempt (1926) 74 U. or Pa. L. Rev. 
691, 780, 783. As constituting one of those powers of the legislative body 
which are implied because necessary to the exercise or achievement of ex- 
pressly authorized functions, the contempt power has been described as 
restricted to the removal of existing impediments to legislative action. See 
Anderson v. Dunn, 6 Wheat. 204, 224-28 (U. S. 1821); McGrain v. 
Daugherty, 273 U. S. 135, 161-75 (1927); EBERLING, CONGRESSIONAL IN- 
VESTIGATIONS (1928) 13-30; cf. Matter of Barnes, 204 N. Y. 108, 97 N. E. 
508 (1912). Strictly construed, the power to coerce information in aid of 
law making does not exist if the exercise is fruitless, and this result is 
sustained by the rule making the term of imprisonment coterminous with 
adjournment, at least of the House of Representatives. See Anderson v. 
Dunn, 6 Wheat. at 231; Marshall v. Gordon, 243 U. S. at 542-44; 42 Conc. 
GLOBE 405-06 (1857). Inconsistency has been said to exist in sanctioning 
imprisonment for withholding information without allowing punishment for 
the greater offense of destruction. See Groner, A. J., dissenting, in Mac- 
Cracken v. Jurney, 72 F.(2d) 560, 567 (App. D. C. 1934). But the punish- 
ment for destruction serves no immediate legislative function, and such 
default, if willful, has been made a crime by statute, to be punished by 
ordinary process of law. 11 StaT. 155-56 (1857), 2 U.S. C. A. § 192 (1927); 
cf. In re Chapman, 166 U. S. 661 (1897). The instant case found support 
in the admitted right to punish certain executed contempts such as bribery 
or assault upon members. But since differences are said to exist between - 
vindication of legislative dignity and the law making function, the powers ~ 
necessarily incident may not be the same. See Marshall v. Gordon, 243 
U. S. at 543-44; Burdett v. Abbot, 14 East 1, 136-38 (K. B. 1811); Landis, 
Constitutional Limitations on the Congressional Power of Investigation 
(1926) 40 Harv. L. REv. 153, 156-59; Potts, supra, at 789 et seg. How- 
ever, the result achieved in the present case is functionally desirable and 
might be justified on the theory that punishment will expedite production 
of evidence in future investigations. But see Marshall v. Gordon, 243 U. S. 
at 544-45. Prospective coercion of this nature is not prohibited by the doc- 
trine of separation of powers which is more an elastic political theory than 
a technical rule of law. See Frankfurter and Landis, Power of Congress 
over Procedure in Criminal Contempts in “Inferior” Federal Courts —A 
Study in Separation of Powers (1924) 37 Harv. L. Rev. 1or0, 1012-16; 
Note (1924) 38 id. 234, 236; cf. Potts, supra, at 782-83. 


DeatH By Wroncrut Acr—Wuxuo May Sve—Suir Acatnst HusBAND 
Wuere Wire Is SOLE BENEFICIARY. — Due to the defendant’s negligence 
while driving his automobile, his unmarried daughter, aged 26, was injured 
and died. The defendant was insured. The wrongful death statute provided 
that the decedent’s administrator might sue for the benefit of the next of kin. 
Minn. Stat. (Mason, 1927) § 9657. The defendant’s wife was the sole 
beneficiary. From a judgment in favor of the administrator, the defendant 
appealed. Held, that the action would lie even though the wife, sole bene- 
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ficiary, could not sue her husband for a personal tort. Judgment affirmed. 
Two justices dissented. Albrecht v. Potthof, 257 N. W. 377 (Minn. 1934). 

Although the wife is not formally the plaintiff, the present decision seems 
hard to reconcile with the rule, recognized by the court, that a married 
woman cannot bring suit against her husband for a personal tort. Woltman 
v. Woltman, 153 Minn. 217, 189 N. W. 1022 (1922). Accord: Thompson v. 
Thompson, 218 U.S. 611 (1910); Conley v. Conley, 92 Mont. 425, 15 P.(2d) 
g22 (1932); see McCurdy, Torts Between Persons in Domestic Relation 
(1930) 43 Harv. L. REv. 1030, 1041. Clearly the right to sue under the 
wrongful death statute is a personal tort action. Green v. Thompson, 26 
Minn. 500, 5 N. W. 376 (1880); Gilkeson v. Missouri Pac. Ry., 222 Mo. 173, 
121 S. W. 138 (1909). And the beneficiary undoubtedly is the party really 
interested. Not only does substantially all the recovery accrue to the bene- 
ficiary, but no action can be brought by the administrator where no bene- 
ficiary exists. Webster v. Norwegian Mining Co., 137 Cal. 399, 70 Pac. 276 
(1902); Clore v. McIntire, 120 Ind. 262, 22 N. E. 128 (1889); see TIFFANY, 
DeaTH By WroncFut Act (2d ed. 1913) § 80. And the fact that a release 
by the beneficiary completely bars suit by the administrator shows that the 
substantive right belongs to the former. Kennedy v. Davis, 171 Ala. 609, 55 
So. 104 (1911); Sykora v. J. I. Case Threshing Mach. Co., 59 Minn. 130, 
60 N. W. 1008 (1894). Further, the sole beneficiary may assign his right. 
Quin v. Moore, 15 N. Y. 432 (1857); see Blakely v. Le Duc, 22 Minn. 476, 
478 (1876). In many states the action may be maintained in the name 
of the beneficiary himself. Miller v. Southwestern R. R., 55 Ga. 143 (1875); 
Gibbs v. City of Hannibal, 82 Mo. 143 (1884). In Minnesota it has been 
held that the distribution of the recovery, when there is more than one benefi- 
ciary, is not in the probate court but in the tribunal in which suit was 
brought. Aho v. Republic Iron & Steel Co., 104 Minn. 322, 116 N. W. 590 
(1908); Mayer v. Mayer, 106 Minn. 484, 119 N. W. 217 (1909); see 
TirFANy, DEATH By WroncFut Act § 89. The result of the present decision 
might well have been reached by frankly recognizing a limitation on the 
common-law rule against inter-marital suits. And, indeed, in suits by a minor 
child against the parent, several courts have considered the fact that indem- 
nity insurance was carried as removing all considerations against suing. Dun- 
lap v. Dunlap, 84 N. H. 352, 150 Atl. 905 (1930), (1930) 44 Harv. L. REv. 
135; Lusk v. Lusk, 113 W. Va. 17, 166 S. E. 538 (1932). Minnesota, how- 
ever, has consistently disregarded the insurance element and rejected its 
application in the child-parent situation. Lund v. Olson, 183 Minn. 515, 237 
N. W. 188 (1931). 


EvipENcE — Hearsay: IN GENERAL — PRoBATIVE VALUE OF HEARSAY AD- 
MITTED WiTHOUT OBJECTION. — In a trial for arson, the state’s only witness 
testified that a small boy on the burned premises told him that cotton seed 
was stolen from the house not more than fifteen minutes before the fire. 
To this hearsay testimony the defendants made no objection. The only other 
evidence connecting the defendants with the burning was that they were 
found in possession of the cotton seed shortly after the fire and were con- 
victed of the theft. The jury returned a verdict of guilty, and the defend- 
ants excepted to a denial of their motion for a new trial. Held, that since 
hearsay admitted without objection has no probative value, there was not 
sufficient evidence to sustain the verdict. Judgment reversed. Jones v. State, 
176 S. E. 896 (Ga. App. 1934). 

In dogmatically refusing to uphold a verdict which could not stand with- 
out the hearsay, the court denied- such testimony any of its natural probative 
force. Of those jurisdictions which have passed upon this point a large 
majority allow hearsay admitted without objection to be weighed by the 
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jury for what it is worth. DuBois v. Powdrell, 271 Mass. 394, 171 N. E. 
474 (1930); Thompson v. Lillegaard, 154 Minn. 142, 191 N. W. 405 (1923); 
State ex rel. Race v. Cranney, 30 Wash. 594, 71 Pac. 50 (1902). Contra: 
Lehman v. Frank, 19 App. Div. 442, 46 N. Y. Supp. 761 (3d Dent. 1897); 
Henry v. Phillips, 105 Tex. 459, 151 S. W. 533 (1912). The courts of 
Georgia, however, have long been committed to the doctrine of the instant 
case. Eastlick v. Southern Ry., 116 Ga. 48, 42 S. E. 499 (1902); Miller & 
Co. v. McKenzie, 126 Ga. 746, 55 S. E. 952 (1906). The reason for ex- 
cluding hearsay is not lack of inherent value as proof, but the absence of any 
adequate test of trustworthiness. See 3 WicMorRE, EvIDENCE (2d ed. 1923) 
§ 1362; cf. Damon v. Carroll, 163 Mass. 404, 408, 40 N. E. 185, 187 (1895); 
Note (1915) 29 Harv. L. Rev. 208, 210. But see Mima Queen & Child v. 
Hepburn, 7 Cranch 290, 296 (U. S. 1813); cf. Lobingier, Origin of the Hear- 
say Rule — Was It the Jury System (1913) 25 GREEN Bac 304. The strong 
probative tendencies of some hearsay testimony have led to the suggestion 
that extra-judicial statements be admitted where the trial judge in his dis- 
cretion finds them needed and trustworthy. See McCormick, The Borderland 
of Hearsay (1930) 39 YALE L. J. 489. But so deep-rooted is the fear of 
the misleading qualities of hearsay that administrative tribunals, which usually 
admit such evidence, are often not allowed to base decisions solely upon 
hearsay. Matter of Carroll v. Knickerbocker Ice Co., 218 N. Y. 435, 113 
N. E. 507 (1916); Lloyd-McAlpine Logging Co. v. Industrial Comm., 188 
Wis. 642, 206 N. W. 914 (1926); see Note (1926) 24 Micu. L. REv. 831; cf. 
STEPHENS, ADMINISTRATIVE TRIBUNALS AND THE RULES OF EVIDENCE (1933). 
Contra: United States ex rel. Ng Wing v. Drough, 15 F.(2d) 377 (C. C. A. 
2d, 1926); Perry v. Industrial Accident Comm., 180 Cal. 497, 181 Pac. 788 
(1919). The danger of the jury’s over-evaluation of hearsay, not removed by 
the absence of objection to its admission, may be guarded against either 
by instructions or by setting aside the verdict if the evidence has been given 
greater weight than the circumstances would seem to justify. Cf. 5 W1cmorE, 
EvipENCE § 2495; Ladd, The Relationship of the Principles of Exclu- 
sionary Rules of Evidence to the Problem of Proof (1934) 18 Mtnn. L. REv. 
506. Thus, in the instant case, the identity of the declarant being unknown, 
the court could have given the hearsay statements some probative value and 
yet set aside the verdict as being based upon insufficient evidence. 


EvIDENCE — PRESUMPTIONS — REBUTTAL OF PRESUMPTION OF PROCREA- 
TIVENESS BY EvIDENCE OF SENILE STERILITY. — A testator bequeathed prop- 
erty to his executor in trust for his daughter for life and thereafter to pay 
the principal to her then living issue, but in default of issue to a charity. 
At the testator’s death the daughter was 59 and had never had issue. The 
executor paid the full estate tax protesting that the present value of the re- 
mainder was deductible as a gift to charity under the Revenue Act of 1924, 
§ 303(a)(3). 43 Stat. 305. To a petition for a refund, the United States 
moved for dismissal, claiming that deductions for bequests upon a contingency 
should be granted only if “the occurrence of the event shall have taken 
place... .” U.S. Treas. Reg. 68, Art. 47. Taking judicial notice of De- 
partment of Commerce statistics showing no births in recent years to women 
over 55, the court denied the motion, and the United States appealed. Held, 
that the presumption that a woman is never sterile should not be applied, 
because the possibility that the contingency would happen was negligible. 
Judgment affirmed. City Bank Farmers Trust Co. v. United States, C. C. A. 
2d, Jan. 14, 1935. 

Although this presumption was conclusive by the ordinary common-law 
tule, the present case is a sensible extension of the recent Supreme Court 
holding that it may be rebutted, to exempt from taxation a remainder to 
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charity, by evidence of sterility caused by a surgical operation. United States 
v. Provident Trust Co., 291 U. S. 272 (1934), (1934) 47 Harv. L. Rev. 
1061, Developments in the Law: Taxation — 1933 (1934) id. 1209, 1248. 
But cf. Farrington v. Commissioner, 30 F.(2d) 915 (C. C. A. 1st, 1929), cert. 
denied, 279 U. S. 873 (1929), 67 A. L. R. 538 (1930). 


IncoME TAxEs — EXEMPTIONS — DEFINITION OF REORGANIZATION. — The 
A Co., all the shares of which were owned by the petitioner, held stock of 
the B Co. Wishing to sell this, and desiring to lessen the amount of the tax 
which would be due if the shares were given her as a dividend by the A Co., 
the petitioner organized the C Co. In return for the transfer to it by the A 
Co. of all the B shares, the C Co. issued all of its stock to the petitioner. 
Three days later the C Co. was dissolved, and the B shares given, as a 
liquidating dividend, to the petitioner who then sold them. In filing her tax 
return, she treated as capital net gain an amount equal to the difference be- 
tween the price received for the stock and the apportioned cost of the C 
shares on the ground that the original transaction was a reorganization within 
the meaning of the Revenue Act of 1928. Section 112(i)(1)(B) of the Act 
defined a reorganization as “ a transfer by a corporation of all or a part of its 
assets to another corporation if immediately after the transfer the transferor 
or its stockholders or both are in control” of the transferee. 45 Stat. 818, 
26 U. S. C. A. § 2112(i)(1)(B) (1928). A ruling in favor of the petitioner 
was reversed and a deficiency tax assessed on the full value of the C shares 
as a dividend from the A Co. Certiorari was granted. Held, that since the 
transfer was not in pursuance of a plan of reorganization germane to the 
business of either corporation, it did not come within the terms of the statute. 
Judgment affirmed. Gregory v. Helvering, 55 Sup. Ct. 266 (1935). 

The present decision was reached by reading into the express terms of the 
statute a requirement that the reorganization be for a regular business pur- 
pose, but left untouched the rule that a motive to avoid taxes is insufficient 
by itself to subject an otherwise immune transaction to taxation. See United 
States v. Isham, 17 Wall. 496, 506 (U. S. 1873); Nicola v. United States, 72 
F.(2d) 780, 786 (C. C. A. 3d, 1934). Such construction was foreshadowed 
by prior cases limiting the literal meaning of “ reorganization ” as defined in 
clause (A) of § 112(i)(1) by requiring the transferor or its stockholders to 
retain an interest in the property transferred. Pinellas Ice & Cold Storage 
Co. v. Commissioner, 287 U. S. 462 (1933); Cortland Specialty Co. v. Com- 
missioner, 60 F.(2d) 937 (C. C. A. 2d, 1932), cert. denied, 288 U. S. 599 
(1933). Ordinarily statutes levying taxes are construed in favor of the 
taxpayer. Gould v. Gould, 245 U.S. 151, 153 (1917); Crooks v. Harrelson, 
282 U.S. 55, 61 (1930). But those granting him an exemption are interpreted 
in favor of the government. See Tracy & Co. v. Rasmusson, 26 F.(2d) 139, 
140 (D. Mont. 1927); Lewellyn.v. Harbison, 31 F.(2d) 740, 742 (C. C. A. 3d, 
1929), cert. dented, 280 U. S. 560 (1929). And courts will not adhere to 
the literal meaning of a statute where to do so will produce a result so 
opposed to the purpose of the act as to be highly unreasonable. Fleischman 
Const. Co. v. United States to the Use of Forsberg, 270 U. S. 349 (1926) 
(Materialmen’s. Act); Helvering v. New York Trust Co., 292 U. S. 455 
(1934). But cf. Crooks v. Harrelson, 282 U.S. 55 (1930); Echols v. Com- 
missioner, 61 F.(2d) 191 (C. C. A. 8th, 1932), (1933) 46 Harv. L. REV. 529. 
The present provision was inserted in the Act in order that ordinary business 
reorganizations would not be hindered. See H. R. Rep. No. 179, 68th Cong., 
st Sess. (1924) 13, 14; SEN. Rep. No. 398, 68th Cong., rst Sess. (1924) 14, 
15. But whether Congress intended to make the taxpayer’s purpose the con- 
trolling criterion is not clear. In at least two other situations where purpose 
was to be such a factor, Congress has made the requirement explicit. See 
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Hendricks, Developments in the Taxation of Reorganizations (1934) 34 Cou. 
L. REv. 1198, 1208; Satterlee, The Income Tax Definition of Reorganization 
(1934) 12 Tax Mac. 639, 646; cf. SEN. Rep. No. 398, 68th Cong., 1st Sess. 
(1924) 14. The result here reached has been criticized as involving adminis- 
trative difficulties and preventing a forecast of liability by the taxpayer be- 
cause of the vagueness of the business purpose test. See Robinson, Deter- 
mining Tax Liability by the Taxpayer's Motive (1934) 12 Tax MAc. 402, 
405; Satterlee, supra, at 686-87, 690. The former objection would not seem 
important as a practical matter since the present situation will only arise in 
the case of closely held companies. Nor would the latter seem substantial 
unless courts were to give a very restricted meaning to business purpose. 


INTERNATIONAL Law — NATURE AND EXTENT OF SOVEREIGNTY — ATTEMPT 
TO Ros as Prracy JURE GENTIUM.— An Order in Council referred to the 
Judicial Committee of the Privy Council the question “ whether actual rob- 
bery is an essential element of the crime of piracy jure gentium, or whether 
a frustrated attempt to commit a piratical robbery is not equally piracy 
jure gentium?” ‘The query was apparently suggested by a decision of the. 
Supreme Court of Hong Kong. Two vessels manned by Chinese nationals 
had pursued a Chinese junk on the high seas. The chase had lasted for half 
an hour, during which time the pursuing vessels had fired shots and come 
within 200 yards of the junk. The attackers were seized by a British ship and 
taken to Hong Kong, where a jury found them guilty of piracy at interna- 
tional law. The Supreme Court decided that English interpretations of 
piracy jure gentium were binding on it, and that robbery was necessary to a 
conviction. Rex v. Chung Tam Kwong, 25 Hongkong L. R. 31 (Sup. Ct. 
1931). The Order in Council, however, was not based on an appeal from 
that judgment. Held, that a frustrated attempt to commit piratical robbery 
is piracy jure gentium. In re Piracy Jure Gentium, [1934] A. C. 586. 

The present opinion, in expanding the scope of piracy as a crime at in- 
ternational law, adds confusion to an ill-defined subject by use of the con- 
cept of attempt, which has a special significance in Anglo-American criminal 
law. Cf. Sayre, Criminal Attempts (1928) 41 Harv. L. Rev. 821; Strahorn, 
The Effect of Impossibility on Criminal Attempts (1930) 78 U. oF Pa. L. 
REv. 962. Proposed draft conventions that mere cruising on the high seas 
constitutes a sufficient overt act for piracy jure gentium would seem to reach 
a better result. Harvard Law School Research in International Law, Draft 
Convention on Piracy (1932) 26 Am. J. Int. L. Supp. 743-44, 820, 823; 
Report of the Sub-Committee of the League of Nations Committee of Ex- 


perts for the Codification of International Law, League of Nations Document, 


C. 196. M. 70. 1927. v. 116, 117; cf. Matsuda’s Draft Provisions for the 
Suppression of Piracy (1926) art. 1, id. at 119. But lack of judicial authority 
for this view has caused doubt as to its validity, even by its proponents. 
See 1 OPPENHEIM, INTERNATIONAL LAw (4th ed. 1928) § 276; STEPHEN, 
DicEst oF CRIMINAL Law (7th ed. 1926) 102, n.1, 103; cf. United States v. 
The Ambrose Light, 25 Fed. 408, 415 (C. C. S. D. N. Y. 1885). However, 
the scope of piracy has steadily expanded, couched in criminal law termi- 
nology. Since piratical attacks were almost invariably for the purpose of 
plunder, early authorities defined piracy as robbery on the high seas by 
persons unauthorized by any State. See United States v. Smith, 5 Wheat. 
153, 161 (U.S, 1820); The Trial of Joseph Dawson, 13 How. St. Tr. 451, 454 
(Adm. 1696); 1 WYNNE, THe Lire or Sir LEOLINE JENKINS (1794) 94; cf. 
1 HAWKINS, PLEAS OF THE Crown (7th ed. 1795) 267. An English statute 
which grouped piracy with felonies committed at sea resulted in conflicting 
views as to the extent of the crime. 28 Hen. VIII, c. 15 (1537); Co. Inst. 
(1648) pt. 3, *112; see 4 Bi. Comm. *72; 2 East, PLEAS oF THE CROWN 
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(1803) 796. Later cases have shown a definite tendency to regard acts other 
than robbery as sufficient to constitute piracy at international law. See 
Harmony v. United States, 2 How. 210, 232 (U. S. 1844); United States v. 
The Ambrose Light, supra, at 417; The Magellan Pirates, 1 Spinks 81, 83 
(High Ct. of Adm. 1853). Writers have recognized the difficulty of phrasing 
an adequate definition, but generally agree that the crime of piracy includes 
any depredations and acts of violence committed on the high seas by persons 
without authority from a duly constituted State. See 1 OPPENHEIM, INTERNA- 
TIONAL Law §§ 272-75; 1 WHEATON, INTERNATIONAL Law (6th Eng. ed. 
1929) 275-76. Opposed to the orthodox concept of piracy jure gentium 
as a crime at international law is the view that such piracy is no crime at 
all, but merely a group of facts which confers jurisdiction on any State to 
seize the actors, and to punish them by an application of its own municipal 
law of piracy. See Harvard Law School Research in International Law, 
supra, at 759-60; cf. Moore, J., dissenting, in The Lotus, Series A, No. 10, 
at 70-71 (1927); Rex v. Chung Tam Kwong, supra, at 37. But even on 
this theory, the opinion must be taken to be applying localized criminal law 
views in the increase of those jurisdiction-giving facts. From either stand- 
point, a strong influence for extending the scope of piracy jure gentium is 
the fact that the court of a particular State may be faced with the dilemma 
of holding acts piratical at international law, or as constituting no offense 
which it can punish. See The Lotus, supra, at 20, 21; United States v. The 
Ambrose Light, supra, at 417, 422. 


INTERPLEADER — DIVERSITY JURISDICTION OF FEDERAL CoURT WHERE DE- 
FENDANTS ARE Co-ciT1zENs. — A Delaware corporation, purchaser of an oil 
and gas lease, was notified, before payment, of several claims to $5,000 of 
the purchase price as commission for the sale. The corporation thereupon 
filed a bill of interpleader in the federal district court against the several 
claimants and the sellers, all citizens of Oklahoma, and tendered the amount 
in dispute into court. The interpleader was granted, and a decree rendered 
in favor of two of the defendants. Two other defendants then moved to 
set aside the decree for want of jurisdiction on the ground that the plaintiff 
was only a nominal party and there was no diversity of citizenship among the 
defendants. Held, that since there was a controversy between the plaintiff 
and the defendants as to the right of interpleader, the necessary diversity of 
citizenship existed, and the court could retain jurisdiction to determine the 
rights of the claimants. Motion overruled. Turman Oil Co. v. Lathrop, 8 F. 
Supp. 870 (N. D. Okla. 1934). 

Although no prior federal court has decided the question, a similar action 
in the nature of interpleader where both defendants were co-citizens has been 
allowed without a discussion of the point. Knickerbocker Trust Co. v. City 
of Kalamazoo, 182 Fed. 865 (C. C. W. D. Mich. 1910); see Chafee, /nter- 
pleader in the United States Courts (1932) 41 YALE L. J. 1134, 1142. On 
the theory of a preliminary controversy between the plaintiff and the defend- 
ants as to the right of interpleader, two state decisions have denied removal 
when the plaintiff was a citizen of the same state as one of the defendants. 
Leonard v. Jamison, 2 Edw. Ch. 136 (N. Y. 1833); The Republic Fire Ins. 
Co. v. Keogh, 23 Hun 644 (N. Y. Sup. Ct. 1881); cf. Duke, Lennon & Co. v. 
Duke & Woods, 93 Mo. App. 244 (1902); LANGDELL, Equity PLEADING 
(2d ed. 1883) § 162. And the result seems to accord with Supreme Court 
holdings that a defendant stakeholder’s co-citizenship with the plaintiff pre- 
vents federal jurisdiction from attaching. Wilson v. Oswego Twp., 151 U. S. 
56 (1894); Massachusetts & Southern Const. Co. v. Cane Creek Twp., 155 
U. S. 283 (1894). But cf. Salem Trust Co. v. Manufacturers’ Finance Co., 
264 U. S. 182 (1924) (stakeholder for purposes of the suit). 
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MALicious ProsEcuTION — WANT oF Duty To DisconTINvE Upon Dis- 
COVERY OF LACK OF PROBABLE CausE. — In an action for malicious prosecu- 
tion the plaintiff alleged that after the defendants had appeared before a 
justice of the peace and procured a warrant for the arrest of the plaintiff 
on a charge of larceny, they became aware that the plaintiff was innocent, 
yet falsely and maliciously refrained from taking any steps to prevent the 
execution of the warrant, and so caused the arrest of the plaintiff. The 
defendants demurred. Held, that to maintain such an action there must be 
a showing of some active step of prosecution induced by malice; mere re- 
fraining from acting is not enough. Judgment for defendants. Daniels v. 
Telfer, 34 N. S. W. St. R. 99 (1933). 

The holding that there is no affirmative duty to stop a prosecution after 
the instigator learns it is unfounded has supporting precedent in a few 
lower courts, although it is opposed by at least one appellate decision. Blunk 
v. Atchison, T. & S. F. Ry., 38 Fed. 311 (C. C. W. D. Mo. 1889); Hantman 
v. Hedden, 31 Pa. Super. 564 (1906), (1907) 20 Harv. L. REv. 500; 
Scheibel v. Fairbain, 1 B. & P. 388 (C. P. 1799). Contra: Fancourt v. Heaven, 
18 Ont. L. R. 492 (Div. Ct. 1909); cf. Davies v. London & Provincial Marine 
Ins. Co., 8 Ch. D. 469 (1878). The rationale suggested to justify the rule 
of the principal case is that the matter is no longer in the hands of the 
present defendant, but is entirely in the control of the district attorney. See 
Blunk v. Atchison, T. & S. F. Ry., supra, at 316; Hantman v. Hedden, 
supra, at 567. The strong public policy in favor of having criminals brought 
to justice has caused the courts to limit sharply the grounds of recovery for 
malicious prosecution, and the action is often regarded with apprehension. 
See Ball v. Rawles, 93 Cal. 222, 228, 28 Pac. 937, 938 (1892); HARPER, LAw 
or Torts (1933) § 268. But the subsequent acquisition of information con- 
stituting probable cause is no defense to an action for malicious prosecution 
if no such cause existed at the institution of the suit. Smith v. King, 62 
Conn. 515, 26 Atl. 1059 (1893); Nachtman v. Hammer, 155 Pa. 200, 26 
Atl. 311 (1893). Moreover, one can stand by and watch another start a 
prosecution knowing it to be without probable cause with no liability. Gzl- 
bert v. Emmons, 42 Ill. 143 (1866); cf. Ryan v. Orient Ins. Co., 96 Vt. 291, 
119 Atl. 423 (1923). This is in accord with the general tort rule that one 
has no duty to act merely because he knows that another is likely to be in- 
jured by his failure to do so. Matthews v. Carolina & N. W. Ry., 175 N. C. 
35, 94 S. E. 714 (1918); see 2 RESTATEMENT, TorTS (1934) § 314; see 
Bohlen, The Moral Duty to Aid Others as a Basis of Tort Liability (1908) 56 
U. or Pa. L. Rev. 217, 316. And similarly there is no liability for failure 
to aid persons injured by the defendant’s non-tortious conduct. Allen v. 
Hixon, 111 Ga. 460, 36 S. E. 810 (1900); Griswold v. Boston & Me. R. R., 
183 Mass. 434, 67 N. E. 354 (1903); cf. Union Pac. R. R. v. Cappier, 66 
Kan. 649, 72 Pac. 281 (1903). But cf. Raasch v. Elite Laundry Co., 98 
Minn. 357, 108 N. W. 477 (1906). But it has been suggested that “If the 
actor does an act, which at the time he has no reason to believe will in- 
volve an unreasonable risk of causing bodily harm to another, but . . . he 
subsequently realizes . . . as involving such a risk, the actor is under a duty 
to-use reasonable care to prevent the risk from taking effect.” See 2 RE- 
STATEMENT, Torts § 321. A similar doctrine, if applied in this case, would 
lead to a contrary and seemingly more desirable result. 


MINEs AND MINERALS — LIABILITY FOR STORING GAS IN NATURAL RESER- 
vorR UNDER ANOTHER’S LAND. — After exhausting the natural gas from a 
large field, most of which it held under lease, the defendant pumped other 
gas into the vacant space and used it as a reservoir. The plaintiff owned 
land over a part of this gas dome and sued to recover for the use and occupa- 
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tion of her land upon the theory of trespass. From a judgment for the de- 
fendant the plaintiff appealed. Held, that since the gas had been restored to 
its condition as a mineral ferae naturae, the defendant had ceased to be its 
exclusive owner and therefore was not liable for using the plaintiff’s property. 
Judgment affirmed. Hammonds v. Central Ky. Natural Gas Co., 255 Ky. 685, 
75 S. W.(2d) 204 (1934). 

The case is a novel application of the theory advanced in some oil 
and gas producing states that these minerals are analogous to wild animals 
and therefore not subject to ownership until reduced to possession. See Ohio 
Oil Co. v. Indiana, 177 U. S. 190, 208 (1900); Rich v. Doneghey, 71 Okla. 
204, 206, 177 Pac. 86, 89 (1918) ; Westmoreland & Cambria Natural Gas Co. 
v. De Witt, 130 Pa. 235, 249, 18 Atl. 724, 725 (1889); 1 THORNTON, LAw oF 
Or anv Gas (sth ed. 1932) §40. While this migratory theory has been 
frequently criticized, a considerable number of cases support the view that 
the oil and gas in place are not owned by the surface owner. Bandini Pe- 
troleum Co. v. Superior Court, 284 U.S. 8 (1931); Frost-Johnson Lumber Co. 
v. Salling’s Heirs, 150 La. 756, 91 So. 207 (1922); cf. Simonton, Has a Land- 
owner Any Property in Oil and Gas in Place? (1921) 27 W. VA. L. Q. 281; 
Summers, Property in Oil and Gas (1919) 29 YALE L. J. 174. Contra: Gas 
Products Co. v. Rankin, 63 Mont. 372, 207 Pac. 993 (1922); Texas Co. v. 
Daugherty, 107 Tex. 226, 176 S. W. 717 (1915). Though it often makes 
little difference whether the surface owner has absolute title to these minerals 
or merely an exclusive right to reduce to possession whatever gas and oil he 
can find under his land, it has been considered important to hold that he 
does not absolutely own such “ fugacious”’ minerals in order to uphold con- 
servation statutes under the due process clause. Walls v. Midland Carbon 
Co., 254 U. S. 300 (1920); People v. Associated Oil Co., 211 Cal. 93, 294 
Pac. 717 (1930). Contra: Gas Products Co. v. Rankin, supra. It is well 
settled that oil and gas become personal property when drawn from the 
well, and it has been held that when oil escaped along the surface, it could 
be reclaimed from one who appropriated it. Burton v. Miller, 169 Ark. 740, 
276 S. W. 999 (1925). Contra: Duvall v. White, 46 Cal. App. 305, 189 Pac. 
324 (1920), (1920) 8 Cattr. L. REv. 445. The instant case seems an even 
stronger one for allowing the gas producer to retain title, since the defendant 
clearly had the power as well as the intent to draw the gas from the reser- 
voir whenever it saw fit. Further, even though the defendant may have lost 
title to the gas which “ wandered into the plaintiff’s land”, that seems an in- 
sufficient reason to deny recovery for the unauthorized invasion and use of 
the plaintiff’s land. Cf. City of Chicago v. Troy Laundry Mach. Co., 162 
Fed. 678 (C. C. A. 7th, 1908). Since there would appear to be a technical 
trespass resulting in the beneficial storage of the gas, it might seem possibl 
to hold the defendant liable by regarding the benefit derived as unjust en] 
richment. See KEENER, Quasi-ConTRACTS (1893) 163; WoopWARD, QUASI 
Contracts (1913) §§ 274-75; Note (1935) 48 Harv. L. Rev. 485, 489, n.24; 
cf. Gambill’s Adm’r v. Ellser Coal Co., 230 Ky. 553, 20 S. W.(2d) 286 (1929); 
Phillips v. Homfray, L. R. 6 Ch. App. 770 (1871). However, the extent of 
the use would be well-nigh impossible to estimate, and such suits would seri- 
ously hamper an apparently harmless and useful method of carrying on the 
oil and gas industry. 


Res JuDICATA— WHAT JUDGMENTS ARE CONCLUSIVE — SINGLE DECISION 
on BotH MERITS AND MATTER IN ABATEMENT. — In 1916 the A corporation 
brought suit against the defendant corporations in ejectment for certain 
premises in New York. Judgment was given the defendants, the court finding 
that A was not a corporation and deciding both that it had no legal capacity 
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to sue and that the title to the lands in question belonged to the defendants. 
Mechanicville & Fort Edward R. R. v. Fitchburg R. R., 103 Misc. 46, 170 
N. Y. Supp. 476 (Sup. Ct. 1916), aff'd without opinion, 190 App. Div. 887, 178 
_N. Y. Supp. 904 (3d Dept. 1919). Thereafter, at the suit of creditors, a re- 
ceiver was appointed for A;who brought an action in ejectment for the same 
premises. The defendants plea at the matter was res judicata, that the 
1916 decision had determined that the lands were in the defendants, and 
moved to dismiss the complaint. From a judgment granting the motion, the 
plaintiff appealed. Held, that since the 1916 decision determined that A had 
not the capacity to bring suit, so much of it as related to the merits was a 
nullity and not res judicata. Judgment reversed. MacAffer v. Boston & 
Me. R. R., 242 App. Div. 140, 273 N. Y. Supp. 679 (3d Dept. 1934). 

The present holding that a matter expressly determined and made a basis 
of decision is nevertheless dictum and not res judicata, possible only under 
the Code practice of permitting both dilatory pleas and defenses on the 
merits to be presented and determined at one time, was apparently the basis 
of a second decision involving the same parties. Boston & Me. R. R. v. 
Delaware & Hudson Co., 242 App. Div. 714, 273 N. Y. Supp. 670 (3d Dept. 
1934) (per curiam). But where all issues were presented to a jury and a 
general verdict rendered, the judgment has been held res judicata on the 
merits although the jury may merely have passed on the dilatory plea and 
not at all on the matter in bar. Sheldon v. Edwards, 35 N. Y. 279 (1866); 
The 420 Mining Co. v. Bullion Mining Co., Fed. Cas. No. 4,989 (C. C. D. 
Nev. 1876); see Gundlin v. Hamburg-American Packer Co., 8 Misc. 291, 296, 
28 N. Y. Supp. 572, 576 (City Ct. 1894). Here, because the judge, passing 
on the facts, expressly found the plea in abatement in favor of the defendant, 
the finding on the merits was held of no force. But if both issues had 
gone to the merits and had been explicitly passed upon, both would have been 
res judicata. Williams v. Arlington Hotel Co., 15 F.(2d) 412 (E. D. Ark. | 
1926); see Railroad Cos. v. Schutte, 103 U. S. 118, 143 (1880); Hawes v. 
Contra Costa Water Co., Fed. Cas. No. 6,235, at 865 (C. C. S. D. Cal. 1878). 
However, just as a tribunal’s findings are a nullity if it has no jurisdiction, so 
the finding in the 1916 action that the corporation did not have legal existence 
would seem a bar to the determination of any other question. Fruitt v. Ander- 
son, 12 Ill. App. 421 (1883); Brooks v. Boston & N. St. Ry., 211 Mass. 
277, 97 N. E. 760 (1912). If the prior proceeding had been one for dissolu- 
tion, there would be force in the argument that the corporation did have 
capacity to sue until the judgment was given in which the decision on the 
merits was made. Wallamet Falls C. & L. Co. v. Kittridge, Fed. Cas. No. 
17,105 (C. C. D. Ore. 1877); Hatfield v. People’s Water Co., 25 Cal. App. 
‘502, 144 Pac. 300 (1914); see 3 Cook, CorporaTIons (8th ed. 1923) § 632. 
To defeat the plea of res judicata the court might also have relied on the 
common-law exception to estoppel in the cases of ejectment suits. See Stevens 
v. Hughes, 31 Pa. 381, 384 (1858); Moschzisker, Res Judicata (1929) 38 
Yate L. J. 299, 324. While similar in many respects to a declaratory judg- 
ment, the prior decision could hardly be given effect as such without the aid 
of legislation. 
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SALES — CONDITIONAL SALES —CHATTELS AFFIXED TO LAND By LESSEE: 
SELLER’s RicHts Acatnst Lessor. — A lessee bought a sprinkler system on 
conditional sale from the plaintiff and installed it in a building leased from 
the defendant. The lease was terminated before the plaintiff was fully paid. 
The sprinkler system could be removed, but to do so would leave about 
800 holes of various sizes in the building, and a local ordinance forbade the 
use of such a building without a sprinkler system. The Conditional Sales 
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Act was in force and provided in § 7: “ As against the owner of realty the res- 
ervation of the property in goods by a conditional seller shall be void when 
such goods are to be so affixed to the realty as to become part thereof but to be 
severable without material injury to the freehold, unless the conditional sale 
contract . . .” shall be recorded. N. J. Comp. Star. (Supp. 1924) § 182-93. 
The instant contract was so recorded. The plaintiff brought replevin for the 
fixtures, and the trial court left to the jury the issue whether removal would 
constitute material injury to the freehold. From an adverse judgment the de- 
fendant took exceptions. Held, that, since the system was not a device to 
render service to the occupants of the building, it could not be ruled as a 
matter of law that removal would constitute material injury to the institu- 
tion of which it was a part. Judgment affirmed. Three judges dissented. 
Independent Aetna Sprinkler Corp. v. Morris, 114 N. J. L. 23, 175 Atl. 102 
(1934). 

The New Jersey courts alone have interpreted . material i injury to the free- 
hold” as meaning “ material injury to the institution of which the fixtures 
are a part”. Russ Distributing Corp. v. Lichtman, 111 N. J. L. 21, 166 Atl. 
513 (1933) (refrigerating system in apartment house). Some jurisdictions 
have formulated substantially the same test at common law. Dauch v. Gins- 
burg, 214 Cal. 540, 6 P.(2d) 952 (1931) (no removal if it will diminish se- 
curity of mortgagee); Morrow Mfg. Co. v. Race Creek Coal Co., 222 Ky. 
807, 2 S. W.(2d) 662 (1928) (same); see Note (1934) 19 Corn. ‘ Q. 489, 
493. But the weight of authority at common law allows the vendor to re- 
move the fixture if he can do so without substantial physical damage to the 
freehold. Detroit Steel Co. v. Sistersville Brew. Co., 233 U. S. 712 (1914) 
(tanks essential to operation of brewery) ; Woodlif v. Citizens’ Bldg. & 
Realty Co., 240 Mich. 413, 215 N. W. 343 (1927) (elevator in apartment 
house) ; American Laundry Mach. Co. v. Miners’ Trust Co., 307 Pa. 395, 161 
Atl. 306 (1932) (machinery); see Note (1934) 88 A. L. R. 1324. And the 
few other courts construing “ material injury ” have ruled that the Act adopts 
this common-law test. Harvard Financial Corp. v. Greenblatt Const. Co., 
261 N. Y. 169, 184 N. E. 748 (1933) (elevators in apartment house) ; People’s 
Sav. & Trust Co. v. Sheboygan M. Co., 212 Wis. 449, 249 N. W. 527 (1933) 
(sprinkler system and machinery); cf. Treat v. Nowell, 37 Ariz. 290, 294 
Pac. 273 (1930); see Note (1934) 18 MINN. L. Rev. 812, 823. Such seems 
to have been the intent of the drafters of the Act. 2a U. L. A. § 66. The 
vagueness of the New Jersey test gives the conditional vendors of many 
articles no certainty as to whether their security is valid. See People’s Sav. 
& Trust Co. v. Sheboygan M. Co., supra, at 456, 249 N. W. at 531. The 
court’s qualification to “ devices for the rendering of service to the occupants ” 
was supported by no reasoning in the opinion and seems likely to present as 
many difficulties as the broader rule. 


TAXATION — COLLECTION AND ENFORCEMENT — RETURN NECESSARY TO 
Start STATUTE OF LIMITATIONS ON RETROACTIVE TAx. — The petitioner filed 
an income tax return on July 16, 1921, under the Revenue Act of 1918. 
40 Stat. 1057 (1919). In November, 1921, Congress enacted a new revenue 
act which applied retroactively as of January 1, and provided that a return 
should be filed setting out the income “and the deductions and credits al- 
lowed by this title” and that the period of limitation on deficiency assess- 
ments be four years from the filing of the return. 42 STAT. 227, 251, 277, 
265(d) (1921). The petitioner never filed a second return, and on May 11, 
1928, a notice of deficiency under the second Act was sent to him. The 
Court of Appeals for the Ninth Circuit affirmed a holding of the Board of 
Tax Appeals that no return had been made under the statute in question and 
the assessment was not barred. The Supreme Court granted certiorari. Held, 
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that the return filed under the Revenue Act of 1918 was a return within the 
requirement of the 1921 Act and started the period of limitation. Decree 
reversed. Zellerbach Paper Co. v. Helvering, 293 U. 172 (1934). Accord: 
National Paper Products Co. v. Helvering, 293 U. S. . (1934) (Revenue 
Act of 1926); Clifton Mfg. Co. v. United States, 293 U.S . 186 (1934) (Rev- 
enue Act of 1918). 

The present decisions settled a long-standing conflict by finding that the 
return provisions of the tax statutes were intended to operate retroactively, 
the Court basing its construction on the “ complications and injustice ” 
that would result from a contrary meaning, rather than any language in the 
statute. Accord: Myles Salt Co. v. Commissioner, 49 F.(2d) 232 (C. C. 
A. 5th, 1931) ; Jsaac Goldman Co. v. Burnet, 51 F.(2d) 427 (App. D. C. 1931); 
Valentine-Clark Co. v. Commissioner, 52 F.(2d) 346 (C. C. A. 8th, 1931). 
Contra: Ralston Purina Co. v. United States, 58 F.(2d) 1065 (Ct. Cl. 
1932); Globe Excelsior Oak Tanning Co. v. United States, 2 F. Supp. 470 
(Ct. Cl. 1933). The Court paid no attention, as lower courts had done, to 
material changes in the subsequent acts relative to the subject, amount, and 
methods of computation of taxes which required additional information from 
many taxpayers to permit proper audit and assessment. See Globe Excelsior 
Oak Tanning Co. v. United States, supra, at 472. However, either construc- 
tion seems to involve logical and legal difficulties. Not only is it hard to 
understand how the return under a statute can be filed before that statute 
has been enacted, but the present holding makes the period of limitation 
start to run on a liability before that liability has arisen or is even ascertain- 
able. Cf. Borer v. Chapman, 119 U. S. 587, 602 (1887). On the other hand, 
the Court declared that a contrary ruling would place the taxpayer in default 
for failing to file a return at the end of his fiscal year before the duty to do 
so was imposed. And since, for a large number of taxpayers, no new informa- 
tion would be required under the later Act, the decisions obviate the 
annoyance and expense of superfluous duplication and restrict the prosecu- 
tion of stale claims. The present construction is analogous to the rule that 
a defective final return starts the running of the Statute of Limitations if it is 
filed in good faith and substantially complies with the act, even though an 
amended return is required. Commissioner v. Stetson & Ellison Co., 43 
F.(2d) 553 (C. C. A. 3d, 1930). But cf. Florsheim Bros. Dry Goods Co., Ltd. 
v. United States, 280 U. S. 453 (1930) (tentative return). 


TAXATION — JURISDICTION TO LEvY INHERITANCE TAX ON Trust. — The 
settlor, a resident of North Dakota, conveyed intangibles to a trustee in 
Minnesota where the trust was to be administered. By the terms of the 
trust instrument he retained a life interest, a power to revoke the trust, and 
substantial control over the investments made. The settlor and the other 
beneficiaries remained domiciled in North Dakota. During his lifetime Min- 
nesota assessed property taxes upon the trust and at his death levied an in- 
heritance tax. The beneficiaries resisted the latter on the ground that Min- 
nesota lacked jurisdiction. From an order imposing the tax, an appeal was 
taken. The court affirmed the order, holding that the property had acquired a 
situs analogous to that acquired by tangible personalty. A rehearing was 
granted. Held, that the situs acquired by the property was not such as to 
give jurisdiction to levy an inheritance tax. Order reversed. In re Frank’s 
Estate, 257 N. W. 330 (Minn. 1934). 

A decade ago the jurisdiction of either state to impose an inheritance tax 
upon the property transferred would not have been questioned. Bullen v. 
Wisconsin, 240 U. S. 625 (1916) (tax by domicil of settlor upheld despite 
tax by state of administration); In re Thorne’s Estate, 145 Minn. 412, 177 
N. W. 638 (1920). But recent Supreme Court decisions have indicated a 
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definite trend to hold multiple state inheritance taxation a violation of due 
process of law. Baldwin v. Missouri, 281 U.S. 586 (1930); Beidler v. South 
Carolina Tax Comm., 282 U. S. 1 (1930); First Nat. Bank v. Maine, 284 
U.S. 312 (1932). The question as to which of the two states may, under 
this limitation, impose a tax on the transfer of trust property is highly un- 
certain. Cf. Rottschaefer, State Jurisdiction to Impose Taxes (1934) 42 
YALE L. J. 305, 318-19. For the purpose of property taxes it seems that 
the cestui’s domicil cannot tax his interest in a nonresident trust, at least 
where the beneficiary has no present right to the corpus. Mayor & City of 
Baltimore v. Gibbs, 171 Atl. 37 (Md. 1934), cert. denied, 55 Sup. Ct. 71 
(1934); Commonwealth v. Appalachian Elec. Power Co., 159 Va. 462, 166 
S. E. 461 (1932), cert. denied, 288 U. S. 613 (1933). But cf. Rowe v. Braden, 
126 Ohio St. 533, 186 N. E. 392 (1933) (cestui’s interest treated as right to 
income). One explanation of these cases may lie in the fact that the cestui’s 
interest has acquired a taxable situs at the place of administration of the 
trust and, although no Supreme Court decisions have applied the business 
situs doctrine to trusts, the presence of physical evidences of intangibles 
within a state together with their continuous administration by a resident 
holding the legal title presents a situation falling within that doctrine. See 
Harpinc, DouBtE TAXATION OF PROPERTY AND INCOME (1933) § 20; cf. 
Barclay v. Commonwealth, 156 Ky. 455, 161 S. W. 510 (1913). But cf. 
Brown, Multiple Taxation by the States (1935) 48 Harv. L. Rev. 407, 
431. Consequently, a property tax assessed against the trustee will be, in 
substance, one on all the interests in the trust property. Where the settlor 
reserves a life interest, a power of revocation, and control of investments 
it is not clear whether a tax by the domicil would be valid. Cf. Safe Dep. 
& Trust Co. v. Virginia, 280 U. S. 83, 92-94 (1930). But these factors 
would not seem to prevent the acquiring of a business situs in the state of 
administration. Cf. Bristol v. Washington County, 177 U. S. 133 (1900). 
And it has been suggested that this state will also obtain a taxable jurisdic- 
tion over the property for the purposes of inheritance taxation. See Harp- 
ING, Op. cit. supra, §§ 20, 21, 23; Harrow, Relation of Jurisdictional Limita- 
tions on Power to Tax to Conflicts of Laws in Decedents’ Estates (1934) 
20 A. B. A. J. 116, 118; cf. First Nat. Bank v. Maine, 284 U. S. at 331. 
Contra: In re Estate of Kennedy, 186 Minn. 160, 242 N. W. 697 (1932) 
(business trust); cf. In re Estate of Ellis, 169 Wash. 581, 14 P.(2d) 37 
(1932). But the transfer, at death, of the interest of the cestui has or- 
dinarily been held taxable at his domicil. Bullen v. Wisconsin, 240 U. S. 
625 (1916); Blodgett v. Guaranty Trust Co., 114 Conn. 207, 158 Atl. 245 
(1932) (irrevocable trust), aff'd on other grounds, 287 U. S. 509 (1932); 
cf. Blodgett v. Silberman, 277 U. S. 1 (1928) (interest in nonresident partner- 
ship taxable at domicil). The giving to the state of business situs the su- 
perior right to impose inheritance taxes will depend upon whether the reasons 
of policy underlying the favoring of that state for property tax purposes 
apply with equal force to the present situation. 


Torts — Jornt LIABILITY OF Sucicasarvis TORTFEASORS FOR INJURIES FROM 
BLASTING. — The A company secured a contract to deepen two sections of 
an international canal and entered into a subcontract with the B company 
for it to do the work on the first section. Blasting done from January to 
July by the B company alone caused injury to the plaintiff’s house, and the 
plaintiff started suit in the latter month. Thereafter, while the suit was pend- 
ing, the A company commenced its blasting i in the second section, which “ did 
not cause great harm except by aggravating the effect ” of the prior concus- 
sion. Held, that since the separate torts resulted in a single injury, both 
defendants were jointly liable for the full damage down to the time of trial. 
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ey for plaintiff. Aikman v. Mills & Co., [1934] 4 D. L. R. 264 (Ont. 
Sup. Ct.). 
The rule of Rylands v. Fletcher was found a sufficient basis for holding 
the general contractor liable for the operations of the subcontractor, the 
court declaring that since the former had undertaken to excavate the section 
involved, it must be deemed an occupier of land and liable for the escaping 
vibrations. Cf. Rylands v. Fletcher, L. R. 3 H. L. 330 (1868). Under re- . 
cent extensions of that rule, the defendant need be neither the owner nor 
occupier of the land in a strict sense. Charing Cross, West-End & City Elec. 
Supply Co. v. London Hydraulic Power Co., [1913] 3 K. B. 442, (1914) 
27 Harv. L. Rev. 398; Rainham Chem. Works v. Belvedere Fish Guano Co., 
[1921] 2 A. C. 465; Hoare & Co. v. McAlpine, [1923] 1 Ch. 167. Many 
American courts would have found no liability for such injury even if the 
subcontractor were proved negligent. Herod v. St. Louis S. F. Ry., 299 
S. W. 74 (Mo. App. 1927); Schulhofer v. Mulhare, 50 Misc. 658, 99 N. Y. 
Supp. 489 (Sup. Ct. 1906); cf. Foard Co. v. Maryland, 219 Fed. 827 (C. C. A. 
4th, 1914). Contra: Watson v. Mississippi R. Power Co., 174 Iowa 23, 156 
N. W. 188 (1916). More doubtful is the imposition of liability on the sub- 
contractor for the subsequent operations of the A company. On the court’s 
assumption that a single injury was caused, this can, however, be justified, 
on the theory that the subcontractor was negligent in failing to foresee 
that its operations would expose the plaintiff’s house to the risk of additional 
damage from the other’s blasting. Cf. Illinois Cent. R. R. v. Siler, 229 Il. 
390, 82 N. E. 362 (1907); Brower v. New York C.& H.R. R., 91 N. J. L. 
190, 103 Atl. 166 (1918). Or liability might have been rested on enhanced 
damages from an actionable jury. Pullman Palace Car Co. v. Bluhm, 109 Il. 
20 (1884); Hoseth v. Preston Mill Co., 49 Wash. 682, 96 Pac. 423 (1908) ; see 
Harper, Law or Torts (1933) §§ 12, 120, 123. The court did not allude 
to these bases of liability but seemed rather to rest on the ground that when 
independent torts combine to produce a single injury and the separate con- 
tributions thereto cannot be ascertained, each actor is jointly liable for the 
full damage. Boyd v. Watt, 27 Ohio St. 259 (1875); cf. Arminius Chem. 

_ Co. v. Landrum, 113 Va. 7, 21-22, 73 S. E. 459, 466 (1912). The primary 
liability of each for its own blasting having been based on the Rylands v. 
Fletcher doctrine, as well as nuisance, the present imposition of joint liability 
does not come within any reported application of the former rule. However, 
where the respective liability of each is based on negligence, which might well 
have been found in the present case, joint responsibility is a well recognized 
rule. Van Troop v. Dew, 150 Ark. 560, 234 S. W. 992 (1921); see HARPER, 
Law oF Torts § 302. The fact that the acts were successive rather than 
simultaneous has been held immaterial. The Koursk, [1923] P. 206, (1924) 
37 Harv. L. REv. 619; see Barnes v. Masterson, 38 App. Div. 612, 614, 56 
N. Y. Supp. 939, 941 (2d Dept. 1899). But cf. Ashburn, J., dissenting, in 
Boyd v. Watt, supra, at 278. And even though the damage to the plaintiff’s 
house were not a single injury produced by two concurring factors but con- 
sisted of separate injuries, if the independent torts were sufficiently connected 

in purpose and design, the result should be the same. Cf. Bunker Hill Co. v. 

Polak, 7 F.(2d) 583 (C. C. A. oth, 1925), cert. denied, 269 U.S. 581 (1925). 


WITNESSES — PRIVILEGE AGAINST SELF-INCRIMINATION — VIOLATION AT 
JouHN Dor Proceepinc Not A BAR TO PROSECUTION BASED ON UNRELATED 
EvipeNce. — Fire occurred under suspicious circumstances in the house occu- 
pied by the relator. In a John Doe proceeding obviously directed against 
him, he was subpcenaed and interrogated as a witness. An information was 
then filed charging him with arson. The state constitution provided that 
“No person shall be compelled in any criminal case to give evidence against 
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himself... .” S. D. Const.,.art. VI, §9. The magistrate denied a motion 
to dismiss based upon a claimed violation of the constitutional privilege 
against self-incrimination, but the prisoner was discharged because of insuf- 
ficient evidence. A month later an unsolicited confession was made by a 
stranger, charging that the relator had hired him to burn the house. Under 
a new information the relator was again taken into custody. When a mo- 
tion to quash this second information was denied, an order to show cause 
why a writ of habeas corpus should not issue was procured. A hearing was 
had upon the merits. Held, that although the relator’s privilege against self- 
incrimination was infringed at the John Doe proceeding, the second informa- 
tion, since it was entirely unrelated to that proceeding, will not be quashed. 
Order vacated. State ex rel. Poach v. Sly, 257 N. W. 113 (S. D. 1934). 

This case is the first to present the problem squarely. Some courts had 
previously implied that adequate protection of the self-incrimination privi- 
lege requires the giving of complete immunity to the defendant after a 
violation. See United States v. Edgerton, 80 Fed. 374, 376 (D. Mont. 1897); 
State v. Gardner, 88 Minn. 130, 139-40, 92 N. W. 529, 533 (1902); State v. 
Smith, 56 S. D. 238, 260, 228 N. W. 240, 249 (1929). But see People v. 
Lauder, 82 Mich. 109, 118-19, 46 N. W. 956, 958-59 (1890); Lindsey v. 
Staté, 69 Ohio 215, 223-25, 69 N. E. 126, 129 (1903); State v. Lloyd, 152 
Wis. 24, 32, 139 N. W. 514, 518 (1913). When the defendant, while under 
suspicion, was subpoenaed and questioned about the crime, his constitutional 
privilege was impaired. People v. Haines, 6 N. Y. Cr. Rep. 100, 1 N. Y. 
Supp. 55 (City Ct. 1888); People v. Bermel, 71 Misc. 356, 128 N. Y. Supp. 
524 (Sup. Ct. 1911); Twiggs v. State, 75 S. W. 531 (Tex. Cr. App. 
1903); cf. United States v. Bell, 81 Fed. 830 (C. C. W. D. Tenn. 1897). 
An indictment or information based on such testimony should be quashed. 
Boone v. People, 148 Ill. 440, 36 N. E. 99 (1894); State v. Froiseth, 16 
Minn. 296 (1871); State v. Rixon, 180 Minn. 573, 231 N. W. 217 (1930), 
(1931) 15 Mrnn. L. REv. 344; cf. State v. Meyer, 181 Iowa 440, 164 N. W. 
794 (1917); People v. Gillette, 126 App. Div. 665, 111 N. Y. Supp. 133 (1st 
Dept. 1908). Contra: Mencheca v. State, 28 S. W. 203 (Tex. Cr. App. 
1894). And where the evidence has been gathered through “ leads ” devel- 
oped from this testimony, the same result should follow. State v. Gardner, 
supra; Ex parte Gauss, 223 Mo. 277, 122 S. W. 741 (1909); see Tuttle v. 
People, 33 Colo. 243, 255, 79 Pac. 1035, 1039 (1905). To permit such clues 
to be used would encourage compulsion of testimony just as third degree 
methods are induced by the use of “leads” obtained through forced con- 
fessions. See Notes (1930) 43 Harv. L. REv. 617, (1922) 8 Va. L. REV. 527; 
cf. In re Johnson, 27 S. D. 386, 131 N. W. 453 (1911). But when the com- 
plaint is based on evidence obtained from entirely unrelated sources, the 
interests involved in the conviction of criminals appear to outweigh the 
policy advanced by the doubtful effectiveness of absolute immunization as a 
disciplinary measure to protect the privilege. Cf. Venable v. Commonwealth, 
24 Gratt. 639 (Va. 1873). It is true that statutes which compel testimony 
are held constitutional only if they grant absolute immunity. Counselman v. 
Hitchcock, 142 U. S. 547 (1892); Brown v. Walker, 161 U. S. 591 (1806); 
Emery’s Case, 107 Mass. 172 (1871); Cullen v. Commonwealth, 24 Gratt. 
624 (Va. 1873). Contra: People ex rel. Hackley v. Kelly, 24 N. Y. 74 (1861). 
And it may be argued that this principle would require immunity whenever, 
even in the absence of a statute, the testimony is compelled. But the de- 
fendant’s right would seem to be fully satisfied if neither the evidence nor 
any “leads ” developed from it are used in later prosecution. 
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PRECEDENT IN ENGLISH AND CONTINENTAL Law. An Inaugural Lecture 
Delivered Before the University of Oxford. By A. UL. Goodhart. Lon- 
don: Stevens & Sons. 1934. Pp. 55. 3s. 6d. 


This interesting and gracefully written inaugural of the new Professor of 
Jurisprudence at Oxford is of happy augury for the science of law as showing, 
along with more than one recent pronouncement from teachers in the Lon- 
don School of Economics, a renewed critical juristic thinking in England. 
True enough, eighteenth-century English natural law, while purporting to 
subject the processes, methods and authoritative materials of the law to the 
scrutiny of reason, contented itself with finding specious so-called reasons 
without any real critique. Yet the validity of a critical method was not 
doubted. On the other hand, nineteenth-century English science of law, 
following Austin,’ rejected it as in any proper sense a method of jurispru- 
dence, and Sir John Salmond could no more than grudgingly find a small 
corner for it in his analytical scheme. A comparative functional study of a 
phase of the technique of English law is therefore a departure in Professor 
Goodhart’s environment, and a welcome one. The subject might be said to 
be, how does the doctrine of precedents work in England as compared with 
the doctrine of usus fori and fixed jurisprudence on the Continent? What 
are the advantages claimed for it and how far does it-achieve them? 

It should be noted at the outset that Professor Goodhart does not take 
the whole judicial process in the common-law world for his subject, nor even 
the whole common-law technique of finding grounds of decision in the au- 
thoritative legal materials. He considers only one item in that technique, 
namely, the doctrine of precedent. This one phase is quite enough for one 
lecture, and there seems little warrant for the criticism to which it has been 
subjected on the assumption that it intends to treat of more. It is true this 
one phase cannot be considered entirely apart from the whole nor can the 
common-law technique of decision be considered wholly apart from problems 
of the judicial process in common-law lands. Hence, Professor Goodhart’s 
inaugural lecture may well be read along with Lord Macmillan’s Rede Lec- 
ture.* We may agree that no race characteristic is involved. No doubt the 
characteristic technique of English-speaking lawyers grows out of the tradi- 
tional training, from the medieval system set forth by Fortescue, through the 
era of apprentice training which followed, and continued in the academic- 
professional training in the American law school of today. It is an example 
of the toughness of a taught tradition. 

Regularity is a fundamental idea in law. To look only at the immediate 
background of the law of today, regularity of operation of the legal order, 
certainty in and security by means of the judicial process, have been sought, 
in one line of development, through the postulated authority of Justinian’s 


1 JURISPRUDENCE (5th ed. 1885) 33. See also Marne, Earty History or In- 
STITUTIONS (1888), end of Lect. XII; Pottock anp MartLanp, History or Enc- 
LisH Law (1st ed. 1895) xxiii. 

2 JURISPRUDENCE § 3. 

8 Two Ways or THINKING. The Rede Lecture delivered before the University 
of Cambridge, 1934. 
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law books developed by formal logic, later through criticism and development 
of the resulting legal materials by reason, still later by legislation, supple- 
mented by the traditional law, and developed logically or historically or 
analytically, or today, to some extent, sociologically. In the other line of 
development they have been sought through a postulated authority of custom, 
ascertained by legislation or by judicial decision, resulting in a body of tradi- 
tional legal materials criticized by reason and developed logically, historically 
or analytically. In each line the end has been taken to be a body of legal 
precepts actually or potentially covering all questions which may arise for 
decision in the tribunals. But in the application of legal precepts, however 
arrived at, men have always been confronted with a hard task of reconciling 
the need of stability and the inevitableness of change. Legal precepts, how- 
ever rigid in form, have had to be given a certain flexibility of application. 
Change has had to be directed so as to insure a reasonable degree of predic- 
tion. In the seventeenth and eighteenth centuries these things were sought 
through a postulated superior binding force of reason. In the nineteenth 
century they were sought historically through a postulated superior binding 
force of the idea derived from study of the development of precepts, institu- 
tions or doctrines, or analytically through the postulated superior binding 
force of an ideal of law as a body of logically interdependent precepts. We 
do not need realists to tell us that such postulates are not exact descriptions 
of something that always happens, or that they are not guarantees that the 
legal order or the judicial process will always and necessarily conform to their 
assumptions. Lewis Carroll reminded us long ago that a proposition may be 
an axiom and yet not be true. These postulated superior authorities make 
detailed rules workable. 

In the doctrine of precedent we have to do with a mode of ascertaining and 
establishing legal precepts through judicial decision. The civilian’s technique 
postulates a custom of judicial action, binding on judges when the custom 
becomes fixed. The common-aw technique postulates a custom of popular 
action ascertained and declared by the solemn pronouncement of a competent 
court. Thus the one attributes binding force to a settled course of decision 
establishing a customary rule of decision, the other attributes it to a single 
decision in which it became necessary to ascertain and declare the assumed 
customary rule of action. Accordingly at common law we put at the founda- 
tion of our technique of decision a postulated binding force of the single de- 
cision in the tribunal of ultimate authority. Not that the precedent is self- 
operating, but that the judges and the profession assume it as something 
which it is the duty of tribunals to accept and to apply. 

It is easy to assume a rigidity in the common-law practice which does not 
exist. If there were a continuous body of reported decisions of the House 
of Lords from, say, the reign of Elizabeth, it might be a serious matter. 
But few decisions of that ultimate tribunal are reported before the nineteenth 
century. Hence in practice old cases are open to consideration unless a body 
of decision and doctrine has grown up around them. It is true in the reign of 
historical jurisprudence in the last century the often fragmentary reports 
of old cases were held to have a certain sanctity as embodiments of an idea 
from which legal development could not escape. Mr. Justice Willes’s quer- 
ulous outburst, “ What do you say to the case in Siderfin? ”,* is characteristic 


4 Asuton, As I Went on My Way 26. 
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of the time. Mr. Justice Holmes’s remark that it is “ revolting to have no bet- 
ter reason for a rule of law than that so it was laid down in the time of Henry 
IV” * is addressed to this idea. This, however, is no part of the doctrine of 
precedents. It belongs to an ideal of a historically ascertained super-law 
comparable to the ideal of a historically or philosophically derived super- 
constitution from which we have just begun to be delivered in the United 
States. When one consults the English table of cases referred to, distin- 
quished, and overruled,® it will be seen that the superior authority of the 
Court of Appeal and the House of Lords have made it possible, without in- 
fringing the common-law doctrine, to get rid of the lumber of old decisions 

which many suppose theoretically not removable except by legislation. ’ 

In the United States, the doctrine that English decisions were to be fol- 
lowed (or that the common law was received) only so far as applicable, had 
a like effect of precluding any fossilizing of the law in the form of older 
English precedents. 

At common law, the decision of an ultimate tribunal has two aspects. 
First, it may establish a rule for that tribunal and for other tribunals subject 
to its reviewing authority. Second, it may provide a basis for analogical 
reasoning. The doctrine of precedent applies only to the first. As to the 
second, there is commonly a choice of starting points with no binding rule 
requiring one to be chosen rather than another. The choice is governed by 
ideals which are outside the doctrine of precedent. Moreover, the attempt 
of nineteenth-century text writers, and twentieth-century encyclopaedia 
writers to make decisions anywhere in the United States authorities every- 
where instead of more or less persuasive guides outside of their own juris- 
diction, has no part in that doctrine. Timothy Walker, a century ago, com- 
plained of the thousand overruled cases in his time which had made the law 
uncertain. But what he meant was that he could not teach dogmatically on 
the assumption that the English cases and the older American cases would 
of necessity be followed in Ohio. None of these were binding precedents in 
Ohio. They had at best persuasive authority. 

One cannot speak with exactness of American practice in this connection. 
There is a wide gap between the steady adherence in Massachusetts, com- 
parable to that of the English judges, and the fluctuation in some of the 
states admitted to the Union in the last third of the nineteenth century. But 
the course of decision fluctuated at one time in Massachusetts. In the first 
hundred years of the Massachusetts Reports the Supreme Judicial Court 
overruled itself sixty-one times. Moreover, as things are going there is 
coming to be more and more approximation to the present Massachusetts type 
in the newer jurisdictions along with longer terms of judicial office, more 
secure tenure of office, and more competent presentation of cases to the 
courts. There is, or at least there has been, in some states a phenomenon of 
two lines of -decision on the same point, proceeding on competing analogies. 
This is usually the result of rapidly changing personnel in elective courts and 
slipshod presentation of cases to courts with heavy dockets. By and large, 
it means only that in too many of our states the conditions of effective work- 
ing of the common-law technique of finding grounds of decision in the re- 
ported cases are not at hand. 


5 The Path of the Law, in Cottectep LecAL PAPERS (1920) 187. 
6 TaLBoT AND Fort, TABLE oF Cases JupIcIALLY Norticep (3d ed. 1927). 
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A superficial glance at Bigelow’s Overruled Cases (1873) and the supple- 
ment (1887) gives the impression that American case law has been extremely 
unstable. But on closer view one gets a very different picture. The highest 
figure is state decisions not followed in other states (1082). Next come 
English decisions not followed in the United States (496). Then state deci- 
sions not followed in the federal courts (73). New York decisions overruled 
in New York reach the relatively enormous total of 317. But this is quite 
deceptive. The Court of Appeals is not bound by the decisions of the old 
Supreme Court before the reorganization of the judicial system. Moreover, 
much of the overruling is of decisions of the old General Terms of the Su- 
preme Court by other General Terms of codrdinate authority. The decisions 
of the Court of Appeals have been reasonably constant under the conditions. 
Mostly the overruled decisions have been on points of practice under the 
ultra-detailed system which obtained in that state in the last quarter of the 
nineteenth century and thereafter. 

A like story is told by the tables of overruled cases in the reports. In 
large part, the overruled cases have to do with procedure. They seldom 
have to do with property or with commercial law. One should add that the 
tables of overruled cases require very critical scrutiny if one is to use them 
for the present purpose. Using the term “ overruled” critically, we must 
exclude cases actually (i.e., not merely speciously) distinguished, cases where 
there was a subsequent reversal by a higher court, cases where the decision 
was subsequently not followed by the highest court of the jurisdiction, and 
overrulings upon rehearing of the same case. Text writers in the last century 
had a habit of finding a rule for everywhere out of decisions anywhere. 
Courts sometimes adopted the text statement of a supposed general American 
law. But for the most part, they adhered to the common-law technique and 
looked to the cases behind the text, considering them persuasive only. It is 
significant that Bigelow’s Overruled Cases regularly cites judicial overruling 
of standard texts. Thus one gets a false idea of judicial departure from the 
doctrine to which a court has really adhered. 

Some allowance must be made for crude decisions of early courts in more 
than one state. Often these courts were manned in whole or in part by lay 
judges, much of whose work has had to be reconsidered. But there is some- 
times another side. Lack of knowledge of the traditional course of decision 
in England was not always a misfortune. Mr. Justice Miller was once asked 
what he considered the most important factor in shaping the law in the 
newer jurisdictions in the West. He answered promptly and emphatically, 
“ignorance”. He said that often the pioneer judges did not know enough 
to do the wrong thing, and so did the right thing. But their fortunate igno- 
rance was of merely persuasive authority or of rules which it would have 
been proper and wise for them to hold inapplicable to the pioneer states. 
There has been much more stability in American case law than. is currently 
assumed. 

What Professor Goodhart has to say of the objections to the English doc- 
trine is, therefore, not inapplicable to American law and deserves some con- 
sideration in the light of our practice and our experience. 

Those who attack the common-law doctrine commonly assume that the 
courts of today are powerless in the grip of some precedent established by a 
single decision in the time of the Plantagenets. Professor Llewellyn, for 
example, speaks of a “ghost case four centuries old”. But a precedent 


establishes a rule-—a precept attaching a definite, detailed consequence to a 
definite detailed state of facts — and rules of law in this strict sense are as 
short lived as the definite detailed states of fact for which they are framed. 
It is true the historical jurisprudence of the nineteenth century had a bad 
effect in leading for a time to a feeling of inescapable duty to hew to ideas to 
be found back of and, as it were, unfolding in the old cases. But this is not 
the common-law doctrine of precedent. The idea of a duty of continuity 
with the past fixes starting points of legal reasoning, whereas the doctrine of 
precedent fixes rules. It should be added that much further misunderstanding 
comes from assuming that a precedent can “ freeze ” the application of a legal 
standard. Standards are always to be applied with reference to the circum- 
stances of the particular case. It can seldom happen that the circumstances 
remain constant and unchanging for a long enough time to make past deci- 
sions continuously applicable. The doctrine of precedent took its final form 
for the time being in the nineteenth century, in the era of quest for an un- 
attainable certainty. There were those who would have claimed for it to 
fix the starting points of legal reasoning and the application of standards. 
Indeed, text writers and some nineteenth-century courts following their lead 
sought to turn the principles governing the exercise of the Chancellor’s juris- 
diction into hard and fast rules of jurisdiction. Happily, the good sense of 
judges resisted these endeavors and the precedent remained a declaration of 
a rule for the same case when it arose in a tribunal bound thereby — and 
nothing more. In an era of transition it is possible to put too much emphasis 
on change. The things which make for an ordered, directed change, con- 
sonant with the economic order, are not to be overlooked in our theories of 
law. The doctrine of precedent is one of these, but only one. It stands much 
less in the way of change than obstinate received ideals which so largely 
govern the interpretation of statutes, the choice of starting points of legal 
reasoning, and the application of standards. 

Handling of legislative texts is the weakest point in our common-law tech- 
nique of decision. Statutes are likely to achieve little until a judicial gloss 
has grown up around them and the gloss soon supersedes the text. But this 
want of aptitude of the common-law lawyer for applying the written law is 
not due to our doctrine of precedent. It results from his characteristic frame 
of mind, from his feeling for the concrete rather than the abstract, from his 
skepticism as to universal formulas and his preference for a solution confined 
to the case in hand. 

Such considerations belong to the broader subject of the technique of the 
common law. For the narrower subject of his lecture, Professor Goodhart 
has marshaled the arguments pro and con, finding a middle ground between 
the complacent credulity of Blackstone and the conspiracy-complex of 
Bentham, but perceiving to the full the weak points in the common-law 
lawyer’s case. In the trying of all things legal which is at hand throughout 
the English-speaking world, this study of a characteristic feature of our tech- 


nique of decision will be of real value. 
Roscoe Pounp.* 


* Dean and Carter Professor of General Jurisprudence, Harvard Law School. 
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Pusiic Utitiry VALUATION FOR PuRpPOsES OF RATE ConTROL. By John 
Bauer? and Nathaniel Gold.2, New York: The Macmillan Co. 1934. 
Pp. xxii,.477. $3.50. 

This book, the second volume of a general study on valuation published 
under the auspices of the Columbia University Council for Research in the 
Social Sciences and edited by James C. Bonbright,* is divided into three parts. 
Part I covers an examination of court decisions on valuation of utilities. 
Part II is an analysis of the various steps involved in the determination of 
such valuation. Part III sets forth a general criticism of the present system 
of determining the rate base, and offers the suggestion of a fixed rate base. 
The authors have gone far afield. In many respects the book reads like 

a discussion of public utility regulation generally. One of the authors wrote, 
in 1925, on the regulation of public utilities; * the book- now under review 
reads like a new edition published in 1926. As a contribution in the field 
at large it falls short of the mark; as an analysis of the problems involved 
in public utility valuation it might have been more complete. Revenues and 
expenses other than depreciation expenses are not discussed, the authors con- 
cluding that as to them there is “ little controversy ”.5 Only slight and general 
discussion is had of the inter-corporate relations of holding and affiliate 
companies. Nor does the work cover the recent significant legislative and 
administrative activity in the field of public utility regulation, such as the 
fixing of emergency rates by temporary order,’ the clarification of accounts,® 
the extension of federal regulation over telephone service.? Federal judicial 


1 Director of the American Public Utilities Bureau. 

2 Lecturer on Public Utilities, College of the City of New York. 

8 The first volume is Dopp, Srock WATERING (1930), reviewed by Tracy, (1931) 
29 Micu L. Rev. 1120; McCormack, (1931) 40 YALE L. J. 1344; Book Note (1931) 
44 Harv. L. Rev. 676. 

4 Bauer, EFFecTIvE REGULATION OF PuBLic UTILITIES (1925). 

5 P. 10. However, the problem of revenues and expenses has often been the 
main dispute in public utility cases. Lincoln Gas & Elec. Light Co. v. Lincoln, 
223 U. S. 349, 360 (1912); Wood v. Vandalia R. R., 231 U. S. 5, 5-8 (1913); 
Smith v. Illinois Bell Tel. Co., 282 U. S. 133 (1930); Dayton Power & Light 
Co. v. Public Util. Comm. of Ohio, 292 U. S. 290, 306-08 (1934). Such issues 
as the matter of allocation between interstate and intrastate revenues and ex- 
penses, the propriety of license contract charges, the determination of the cost of 
the services rendered therefor, and the relationship between price for equipment 
and proper maintenance charges, are some of the vital problems concerning revenues 
and expenses opened wide as a result of the Smith case and left undecided by the 
Supreme Court on the appeal following the rehearing of that case. Lindheimer v. 
Illinois Bell Tel. Co., 292 U. S. 151 (1934). 

8 “, . , is the regulatory machinery designed for the local plant period suffi- 
ciently flexible to meet the needs of the system period of today? ... The future 
of the regulation of public utilities, the central problem of the modern state, may 
depend upon how the question is ultimately answered.” Lilienthal, The Regulation 
of Public Utility Holding Companies (1929) 29 Cor. L. REv. 404, 405; see, ¢-£., 
Smith v. Illinois Bell Tel. Co., 282 U. S. 133 (1930). 

7 See Lilienthal, Regulation of Public Utilities During the Depression (1933) 
46 Harv. L. Rev. 745, 768. Statutes providing for such emergency rate orders have 
been enacted lately in a number of states. Inx. Rev. Strat. (Cahill, 1933) c. 1114, 
§ 51; Wis. Stat. (1933) § 196.70. 

8 See, e.g., Uniform System of Accounts for Electric, Gas, Water and Omnibus 
Corporations, promulgated by the Public Service Commission of the State of New 
bee effective Jan. 1, 1934; In re Uniform Classification of Accounts, 2-U-66 (Wis. 
1931). 

® The Communications Act of 1934, 48 STAT. 1064-80, 1092-1105, 47 U. S. C. 
A. §§ 151-221, 401-608. 
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interference with state regulation is only passingly dealt with,1° and nothing 
is said of the Johnson Bill." 

Part I, an examination of court decisions on valuations of utilities, falls 
short of what we are now entitled to expect as an essential of proper treat- 
ment of such subject matter. The authors’ consideration of cases lacks a 
clinical analysis of the problems therein involved. Nor is consideration given 
to the records upon which the decision is based, and by which alone its full 
significance may be obtained. Professor Frankfurter once admonished that 
“an adequate history of the Supreme Court awaits writing. . . . To write 
the history of the Court presupposes an adequate social history of the United 
States, which, as yet, we lack... .”12 A writer on public utility litigation 
is in a position to fill part of that lack. In few fields of the law is the back- 
ground as socially significant as in the field of public utility regulation. 

Part II presents a careful evaluation of the strength and weakness of the 
technique used in the determination of value for rate-making purposes. How- 
ever, its worth to the student is minimized by the absence of citation to 
authorities and of discussion of certain pressing cognate problems. No con- 
sideration is given to the methods of computing or the proper uses to be 
made of index numbers,?* nor to the issues in respect to the deduction of the 
depreciation reserve in arriving at fair values.1+ 

In Part III, concerning the requirements of a proper rate base, the au- 
thors are on firmer ground. Dr. Bauer’s earlier book was the first complete 
exposition of the “ prudent investment ” basis of determining the rate base. 
Much serious thought has been given by the authors to the method and diffi- 
culties of transferring from a fluctuating to a fixed value for rate making. 
Their proposals include a fixed rate of return and provision for reserve for 
times when revenues should prove inadequate to cover expenses and return 
because of increasing costs. One might feel that the economic and legal diffi- 
culties to the authors’ proposal are formidable; moreover, that, although in- 
vestors will not complain of a policy that guarantees them an adequate return 
on their investment at all times, the consumers might seriously object to a 
policy whose main purpose is “exactness and promptness of dealing with 
utilities’ +5 instead of lower rates. Nevertheless, this part of the book 
shows the way toward much improvement in the regulatory process applicable 
to valuation. The authors are moved by a strong conviction in presenting 
what they believe to be a desirable public policy for both investors and 
consumers. This section is in many respects a scholarly achievement, setting 


10 Tt has been stated that the “ present enfeeblement of utility administration 
by the states is in no small measure due to interference in administration by the 
lower federal courts.” FRANKFURTER, THE PuBLIC AND ITs GOVERNMENT (1930) 

11 48 Stat. 775, 28 U. S. C. A. §41(1) (1934). This is intended to remove 
lower federal court interference with state regulatory action. 

12 Frankfurter, Mr. Justice Brandeis and the Constitution, in Mr. JusTIcE 
BRANDEIS (1932) 49. 

18 While the use of indices is often a valuable timesaver, unless thorough study 
be given them, their use may ultimately render more complex, rather than simpler, 
the task of finding values. See Rooks and Booth, Current Problems of Public 
Utility Rate Regulation (1934) 13 Ore. L. Rev. 122, 127; FisHER, THE MAKING OF 
InpEx Numpers (3d ed. 1927) 83 et seq. 

14 Such issues were involved in Lindheimer v. Illinois Bell Tel. Co., 292 U. S. 
151 (1934), but were not passed upon by the Supreme Court. See Brief for Ap- 
pellants 365-71. 15 P. 459. 
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forth in a small compass, and in a style and arrangement suited to easy as- 
similation, a strong case for a “ satisfactory rate base ”.1¢ 

That the reviewers were counsel in the case of Lindheimer v. Illinois Bell 
Tel. Co? should not bar them from directing attention to the decision 
therein, which has been viewed as “ potentially . . . the total repudiation 
of ‘fair return’ on ‘ present value’ ”,!® and to which decision the authors 
gave no consideration in their treatment of fair value. 


BENJAMIN F. GOLDSTEIN * 
GeorcEe I. Haicut ** 


CrrminaL Law. By Justin Miller.1 St. Paul: West Publishing Co. 1934. 
Pp. xiii, 649. $5.00. 

Kenny has told us that the criminal law stirs the imaginations and sympa- 
thies of men as no other branch of legal study. The interest it arouses, he 
believes, tends to produce the feeling that this is an easy subject. He hastens 
to disillusion us. The impression of easy comprehension, he says, is errone- 
ous.?. The criminal law is, indeed, a fascinating subject. In seeking to ac- 
count for the interest it arouses, Kenny states that it is “ closely linked with 
history, with ethics, with politics, with philanthropy.”* True, but this does 
not tell the whole story. The criminal law is a composite of regulations of 
growing complexity, which had its beginnings before the dawn of history, 
through which men have sought to hold in check the bad deeds of men. It is 
the bad deeds through which men break the restraints — sordid, violent, venge- 
ful, greedy, and treacherous, but very human — that stir the imagination and 
make the subject interesting. The relations of these deeds to history, ethics, 
politics, and philanthropy do not stimulate the popular interest. These rela- 
tions are pursuits for subtler minds — for the criminologist, the jurist, and the 
legal scholar. 

It is difficult to deal with these vital materials in the cold, black letters of a 
hornbook. Dean Miller’s book is based on Mikell’s edition of Clark on Crim- 
inal Law. He tells us in his preface that in some places the text of that book 
has been retained, but that, in the main, it has been rewritten and that much 
new material has been added. The work bears out this statement. The reader 
who is familiar with the editions of Clark will find this a much improved book. 
An outstanding feature of the work lies in the excellent and exhaustive cita- 
tions it contains to periodical literature. In the opening chapter the author 
deals briefly with various topics on the administration of the criminal law, 
such as procedure, police organization and administration, pleadings and evi- 
dence, but his treatment of these subjects is too sketchy to be of much use. 
However, his citations to text and periodical literature here, as elsewhere, are 
valuable. 


16 P, 361. 

17 292 U. S. 151 (1934). 

18 Note (1934) 48 Harv. L. Rev. 83. 
* Member of the Chicago Bar. 

** Member of the Chicago Bar. 


1 Dean, Duke University School of Law. 
2 OuTLINEs ON CRIMINAL LAw (12th ed. 1926) 2. 
8 Id., preface. 
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As the reader passes on to other chapters he will be impressed with the 
materials Dean Miller has compressed within a single volume. He touches a 
wide variety of topics, but in doing so he has necessarily sacrificed some de- 
sirable features. The reader wishes for the illumination of historical back- 
grounds, and often he wishes for more penetration and something of the 
theory and philosophy involved. On the topic of motive; which has so many 
unexplored potentialities for the student of the criminal law, there are only 
stock definitions. The author deftly eliminates many traditional platitudes, 
but it is disappointing that he does not annihilate the legal sophistry that has 
grown up about the word “ malice ”. 

Various suggestive approaches are stressed through which the criminal law 
can be improved. There are, in fact, so many indications in the book that 
the author would welcome a break with old conceptions and procedures that 
the reader is likely to be disappointed with the brief consideration given to 
so useful a social device as the juvenile court. He may wish also for a 
more penetrating discussion of insanity. The book contains little on this 
subject beyond the treatment given it by most orthodox texts. If it is true, 
as some have said, that there is a lag of one or two centuries between the 
criminal law and scientific thought, the subject of insanity, it would seem, 
offered a fine opportunity for pointing the way to a new approach. 

It must not be assumed, however, that the expressions of the reviewer’s 
yearnings, which after all are but the exercise of his customary prerogative, 
are intended as an appraisal of the book; they only define its limitations. 
Dean Miller has written an excellent book. It is a work that the instructor 
on criminal law will turn to first for reference, and one that will become a 


favorite text with students. 
ALBERT J. Harno.* 


Unrrorm State Action. By W. Brooke Graves.t Chapel Hill: University 
of North Carolina Press. 1934. Pp. xii, 368. $3.50. 


To anyone who “ views with alarm” the fast-growing centralization of 
power at Washington, this book will come as a welcome summary of little- 
known methods by which the states, consciously or unconsciously, are strug- 
gling to preserve their right to existence. The author tries to maintain an 


.Olympian detachment and to avoid the taking of sides in the controversy of 


“ states-rights ” versus “ centralization”. To use his own words: “ His gen- 
eral attitude is to favor action by the statesewithin the proper scope of their 
authority, where the states show that they can and will do what needs to be 
done. When on the other hand, they show that they cannot or will not 
do what is necessary in order to establish effective control over the subject 
in question, he is in favor of action by the Federal government, whether or 
not this results in centralization. Centralization is not an end in itself, either 
to be advocated or deplored; it is a tendency that has developed as a kind 
of by-product, in the effort to get the public machinery called government 
to do the things that the public wants done. The author has consequently 


* Dean, College of Law, University of Illinois; author of Cases AND OTHER 
MATERIALS ON CRIMINAL LAW AND PROCEDURE (1933). 


1 Professor of Political Science, Temple University. 
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chosen to regard himself as a trained observer, reporting the facts as he found 
them, and suggesting here and there some of their possible implications.” * 

But however determined the author may have been to keep this position 
of judicial aloofness throughout his treatment of the subject, the writer of 
this review cannot escape the feeling that Professor Graves is one of those 
who believe that the states are in fact worth saving as functioning units of 
government. The practical character of his approach to the subject makes 
it abundantly clear that he holds this belief not because of any old-fashioned 
“ states-rights ” point of view, compounded as it was of a blend of emotional 
loyalty and doctrinaire political theory, but because of a very practical belief 
in the greater ability of a state to adapt its laws and administrative practices 
to the mores of its citizens. He admits, as anyone must, that in many fields 
of government there may be a real social need for-greater uniformity than 
now exists; but his evident hope is, and the purpose of the book seems to be 
to demonstrate, that the states have available the means to achieve that 
uniformity without yielding to the easy temptation of resorting to the Federal 
Government at Washington. 

So much for the general purpose of the book. Now for the method. It 
is perhaps inevitable that a work of this kind should take on at times the 
appearance of a catalogue. The book has twenty chapters; sixteen of them 
take up in turn separate methods, legislative, administrative, and judicial, 
which the states are now using in their effort to demonstrate their ability 
to codperate. Nowhere else, to the writer’s knowledge, has there been as- 
sembled in one volume so complete a summary and description of the work 
of many national associations, official and semi-official. The work of the 
Commissioners on Uniform States Laws is adequately covered in twenty- 
four pages. It must have been dry reading, ploughing through the annual 
reports of their conferences and proceedings; and the summary, too, is frankly 
dry reading. But it is adequately and accurately done. The tables and maps 
are clear and set forth the accomplishments of a half century of effort in 
this field to best advantage. 

One additional chapter is devoted to methods of obtaining uniformity 
through legislative action, covered in Part II, in which is discussed the work 
of the American Legislators’ Association, the American Law Institute, and 
the American Judicature Society, together with a brief discussion of the 
work of various special-interest groups working in special fields to achieve 
uniformity in such subjects as aéronautics, traffic regulation, child labor, etc. 
The discussion of the American Legislators’ Association is carried up to 
January, 1934, the time this volume went to press, which explains the omission 
of any mention of the more recent organization of the Council of State 
Governments with former Governor John G. Winant of New Hampshire 
as its President. To those who know of the work of this organization and 
its plans for the future in the direction of interstate codperation, it is a mat- 
ter of regret that the author was not able to give it more adequate treatment. 

By far the greater portion of the book, however, almost two hundred 
pages, is devoted to a discussion in thirteen chapters of the various national 
associations of administrative officers, ranging from the governors’ confer- 
ences through the various fields of government, agriculture, banking, com- 
merce, conservation, education, insurance, labor, taxation, etc. In the writer’s 


2 P. 290. 
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view, influenced perhaps by his natural interest as a member of a state 
legislature, and as one who has taken an active interest in endeavoring to 
achieve greater uniformity through legislation by the use of the compact 
clause * of the Constitution, it is unfortunate that so much emphasis has been 
placed on the work of these associations of administrative officials. In many 
fields the compact clause is being looked to by students of government as a 
possible substitute for increasing centralization of the law-making powers. 
This is a recent development, however. In the field of crime, for example, 
Congressional consent to interstate compacts is found only as recent as the 
Act of June 6, 1934. In the field of labor legislation the compact on the 
minimum wage was not signed until May 29, 1934. And in the field of 
taxation, the possible use of the compact has not gone beyond the discussion 
stage.5 All of these developments have occurred more recently than the date 
when this volume went to the press, so that given the form of treatment 
which the author has chosen—an exposition and description of existing 
methods — the author is not subject to criticism on this score. 

The book is well documented; much of the material to which the author 
has had access and which is cited in the notes to the text is contained in little- 
known publications and often has appeared only in the daily press. The au- 
thor has performed a real service in gathering together in one volume much 
material of interest to law makers and students of government which should 
be of value in resisting the resort to Congress for action because of what 
the author calls “ the failure of the states to use their powers intelligently and 
effectively ”.¢ 

Henry PARKMAN, JrR.* 


_ Courts AND JUDGES IN FRANCE, GERMANY, AND ENGLAND. By R. C. K. 
Ensor.1. New York: Oxford University Press. 1933. Pp. vi, 144. 
$2.00. 


Mr. Ensor in a brief comparative outline of legal administration in these 
countries has managed to assemble a great deal of valuable information, sea- 
soned by sagacious comment and a true grasp of the essentials of reform in his 
own country. It is the work of a keen-sighted former English practitioner writ- 
ten for the benefit of his fellow-practitioners, with an eye to the practical needs 
and problems of the English judicial system. A good many of Mr. Ensor’s 
more general observations and findings should prove of equally great interest 
to the American bench and bar, breaking, as it were, through the traditional 
wall of silence between those most provincial regions in the modern profes- 
sional world, the practice of the law in the Anglo-American and in the civil 
law countries respectively. 

In a first chapter he gives a summary view of the English judicature, 
elaborating those features which appear of special importance for the pur- 
pose of comparison with the modern French and German systems. These 
are, in the author’s view, the lack of a judicial profession in the strict sense, 


3 Art. I, § 10(3). 
4 48 Strat. 909, 18-U. S. C. A. § 420 (1934). 
Pr cr Legis. (1935) 48 Harv. L. Rev. 828. 
* Chairman, Interstate Conference on Labor Compacts. 


1 Of the Inner Temple. 


] 
4 
3 
| q 
| 
| 
| 
if 
a 
q 
q 
a 
a 
q 
a 


874 HARVARD LAW REVIEW [Vol. 48 


the practical absence of promotion within the judiciary, the prevalence of 

one-judge courts, the extraordinarily superior size of English judicial salaries, 

the more important réle of the jury, the greater abundance of appeal- 

instances, lack of localized appeal courts, and, finally, the absence of a 

ministry of justice. These essential dissimilarities, their advantages and dis- 

advantages, take on color and a definite contour in the light of the two fol- 

lowing chapters which are devoted to the French and German systems. In 

both these countries we find a definite judicial profession whose members are _ 
designated as magistrats and Justizbeamte respectively and run the bureau- 

cratically organized machinery of prosecution as well as the judicial business 

of courts arranged in a hierarchy. In both countries the ministries of justice 

play an important regulatory and planning réle — without them these judicial 

systems would seem inconceivable. A necessary ingredient of the hierarchic 

structure, promotion plays an important part in the judicial profession; as 

the author demonstrates, it is a most powerful item in the judicial career.” 

In this connection, it is striking to observe two particular features which go 

into the making of a highly successful judicial career in these countries. 

One is a temporary, occasionally a repeated, employment in the ministry of 

justice, the seat of power; the other, perhaps more particularly in France, 

is the acquisition of prestige while in the ranks of the parquet, the public 

prosecution. From personal experience in the German service, the reviewer 

believes Mr. Ensor a little overemphasizes the importance of the career motive; 

there are any number of experienced German Amtsrichter * who feel that they 

are definitely rooted in their districts, enjoy being local dignitaries and, 

nevertheless, do not grow stale in their judicial pursuits. The same, no doubt, 

can be found in the French provinces. Such judges have been known to re- 

fuse most enticing preferment. Mr. Ensor is generally very reliable in his | 
facts, as far as this reviewer can ascertain, but his repeated remark that in 
these Continental systems civil and criminal functions are exercised by all 
judges indifferently, save at the highest stage, is somewhat misleading. With 
the exception of the lowest courts, this is not true for Germany and too 
much of a generalization for France. 

What results from the comparison? Are there any possible practical 
lessons to be drawn? The last chapter gives a good deal of salient interpre- 
tation of the material from this viewpoint. The quality of judicial independ- 
ence appears to be fairly well balanced under both systems — while English 
judges frequently obtain their judgeships through political influence, the 
Continental judge, by the very momentum of the system, may be more 
strongly subject to governmental influence. .The latter element no doubt 
plays an appreciably greater réle in Germany under the new dispensation 
(which does not yet come under Mr. Ensor’s purview). The new German 
civil service legislation,® apart from effecting a purge comparable to the 
great political épuration of the French judiciary in the years 1879-1883, 
definitely emphasizes this feature. There can be no doubt that Continental 
judges are equal to their English confréres in integrity, although their in- 
comes are far below the level in England. “ Indeed, a study of continental 


2 Cf. two informative appendices, pp. 115, 134. 

8 “ Office judges ”, as the author translates the term not quite fortunately ; i.c., 
judges of the lowest courts combining the functions of the English county court 
judge and the stipendiary magistrate. 


* Pp. 9, 58. 
5 Cf. particularly the laws of April 7, 1933, and June 30, 1933. 
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conditions rather knocks out the theory that the high salaries of the English 
judges are to be justified as necessary to secure purity.” ® 

The author thinks that the English and the Continental judges are about 
equal in expertness; that the respective systems of recruiting are best adapted 
to the differences of the legal systems which they are called upon to admin- 
ister. Such expertness he finds, however, seriously lacking in the lower Eng- 
lish criminal courts which are presided over by lay magistrates. Here the 
English system could profit from the Continental experience, especially from 
that of the German Schéffengericht." Of great pertinence are the remarks 
concerning the need for a certain decentralization of English higher courts 
in conformity with Continental usage, on the need of a considerable reduction 
in the costs of justice and particularly his lucid discussion of the problem of 
a ministry of justice. 

This reviewer must confess that he approached Mr. Ensor’s book with 
some misgivings, for the title would seem to promise too much within such 
moderate compass. The author, however, is fully aware of the danger and 
in a brief preface points out that a full study of the topic would indeed in- 
volve not merely a comparison of courts and judges but that of the “ respec- 
tive systems of substantive law, civil and criminal, their differing modes of 
formulating their jurisprudence (case-law versus code-law), their . . . sys- 
tems of procedure, . . . advocates and other legal agents.”*® The reviewer, 
thus disarmed, can merely suggest a few points for a future edition. A 
somewhat more extensive discussion of the various systems of legal educa- 
tion would help to round out the picture and possibly induce the author to 
amplify proportionately his interesting but scattered remarks on the im- 
portance of the substantive law and procedure. A selective bibliography 
would be of further value for the professional reader. And if Mr. Ensor 
could be induced to add a chapter on the American situation,® after a personal 
inspection, the weight of his comparisons and suggestions would be felt the 
more strongly in this country. 

Wo rcanc H. Kravs.* | 


At War witH ACADEMIC TRADITIONS IN AMERICA. By A. Lawrence Lowell, 
Cambridge: Harvard University Press. 1934. Pp. xiv, 358. $4.00. 

Perhaps a better title for this collection of Mr. Lowell’s more important 
writings and speeches concerning education would be At War with the Lack 
of Academic Traditions in America. For Mr. Lowell fought in behalf of 
scholarship, of appreciation for the abler students, and for intellectual dis- 
tinction; only secondarily did he combat excesses of academicism — the 
course-fetish, the degree-mania, the pedantry of the graduate schools. By 
means of a tutorial method leading to general examinations, the house plan 
with its hoped-for development of an intellectual student life, and a system 
of concentration combined with special honors work for about a third of 
the men, a revolution from the laissez-faire of Eliot was consummated — 
as radical as Eliot’s departure from the school of the 50’s described by Henry 
Adams. In the College today, study has become a major occupation, and 


Pp. 83. 7 P. or. 8 Pv. 
9 Material abounds; cf., e.g., WILLOUGHBY, PRINCIPLES OF JUDICIAL ADMINISTRA- 
TION (1929). * Instructor of Government, Harvard University. 
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not a few of the theses written for the degree-with-honors combine maturity 
with scholarship. 

Since Mr. Lowell was graduated from the Law School and practiced law 
in Boston, it is surprising that he makes almost no reference to the School 
in his addresses and annual reports. That the shift in emphasis from the 
course to the student, which he inaugurated in the College, produced no 
repercussions in the Law School even without his oversight is a still more 
surprising demonstration of the lack of intellectual osmosis between the two 
departments of the University. True, last year the School began to re- 
quire general examinations, but they were hardly comprehensive, and cer- 
tainly lacked the foundation in tutorial correlation and outside reading on 
which the College analogue depends. But self-education (that “ all educa- 
tion is self-education” is Mr. Lowell’s constantly reiterated slogan) and at- 
tention to the individual student are probably less insisted upon in the Law 
School today than when he became head of the University. Thus, the quick 
and the dead, the intellectually ambitious and the routine aspirants for a 
degree, are still, despite a greatly increased student body, put through the 
inflexible curriculum of 1909. With the exception of the student-managed 
Law Review, there is almost no opportunity for the honors work that lends 
quality to Harvard undergraduate study. Nor is there available the op- 
portunity for specialization which the College plan of concentration gives. 
And there is virtually no attempt to relate the courses, thought of as the 
essence of education, either to each other or to fields outside the law; this 
might be given by an adaptation of the tutorial system and the under- 
graduate requirements for distribution of work outside one’s special field. 

I do not want to suggest, by comparing the educational theory of the 
College with the practice of the Law School, that the task of the former is 
completed, or that the Law School could profitably imitate all of its peda- 
gogic devices. But I do want to make clear that Mr. Lowell’s general atti- 
tude is essentially opposed to the platform method of instruction and that 
some of his specific measures may become fruitful in the development of 
legal education. For the lack of such development, Mr. Lowell is hardly 
to be blamed. First things came first, and, as he says in his preface, in- 
terest was centered on the College, upon which the graduate schools rest. 
The new President, however, can afford to turn his attention to the Law 
School. Certainly Dean Pound’s later report, suggesting a four-year law 
course, shows a recognition of the Jacunae in the present program. 


Davip RIESMAN, Jr.* 


PotiticAL Power. Its Composition and Incidence. By Charles Edward 
Merriam. New York: Whittlesey House, McGraw Hill Book Co. 1934. 
Pp. viii, 331. $3.00. 

Professor Merriam voices, with a certain Olympian detachment, the as- 
piration of a large group of political scientists in the United States. Their 
pride is their realism and their impartiality. No one could be better fitted 
or more nearly entitled to undertake such an enterprise than the author, head 
of the department of political science at Chicago, and a leading authority in 
the field of government and politics today. It is not his purpose, he tells his 


* A.B., Harvard, 1931, LL.B., 1934. 
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readers at the outset, to repeat or refute the conclusions of the masters of 
political dialectics. Acknowledging his deep obligation to them, he proposes 
to set forth what he has found out about the nature of political power during 
his years of reading, reflection, observation, and experience. Not that Profes- 
sor Merriam is naively unconscious of his own background. He merely hopes 
that his inquiry may be relatively objective, “ with due allowance made for 
a democratic and bourgeois environment of the first third of the twentieth 
century in America.” + Not whether power is moral or immoral, not whether 
the State should do much, very little, or nothing at all, not with who should 
rule, with none of these questions is Merriam concerned. His purpose is to 
set forth what réle political power plays in the process of social control. He 
endeavors to show the situations in which power comes into being; the plural- 
ity of competing loyalties; what he calls the shame of power, its evil side; 
and some of the penumbra of make-beliefs which Merriam baptizes anew 
as credenda and miranda of power. He also undertakes a broad analysis of 
some of the techniques of power-holders who survive; and some of the de- 
fense mechanisms of those upon whom power is exercised; the poverty of 
power (what power means to those who have none); the disintegration, de- 
cline and overthrow of authority; and finally the emerging trends of power 
in our time. 

Quite a basketful of problems, and certainly significant ones at that. Surely 
in this instance a great scholar cannot be charged with trying to know more and 
more about less and less. Has he gone to the opposite extreme? Professor 
Merriam is a wise man; he is not unaware of the fact that many an erudite 
and penetrating volume has been written on any and all of these topics, but he 
feels that the nature of political power must be reconsidered from time to 
time in the light of the trends of social organization and of the human in- 
telligence playing upon it. In recent years great masses of new materials have 
been discovered in the fields of economics, anthropology, history, sociology, 
and government, and these facts challenge the attention of those who are con- 
cerned with political authority. Nor is he oblivious to the challenge which 
the more recent discoveries and theories of psychology and psychiatry have 
thrown out to the student of political science. What is more, the social insti- 
tutions themselves are changing rapidly, so rapidly, indeed, that Heraclitus 
on his return to earth would surely feel his view that all is flux fully borne 
out by the facts. If Professor Merriam has succeeded at all in carrying out 
his intention as thus stated, his findings must contain much that will be 
of profound interest to the lawyer and the legal scholar who wants to know 
the “ facts” behind the law. 

And yet, they may be discouraged that Merriam’s scholarly cosmopolitan- 
ism, his avowed interest in the findings of other “ sciences ” does not seem to 
comprehend the science of the law. Here, it would seem from inference, all 
is stagnation as far as Merriam is concerned; nothing has happened at all. 
Neither Pound nor Llewellyn, nor Powell, Frankfurter, Moore and all the 


other men with fine achievements in this field of the social sciences is men- | 


tioned once during the entire discourse. This is the more curious since Mer- 
riam is.a pupil of Otto von Gierke (though no reference to him is made) and 
the entire discussion bears the earmarks of the ancestry. The ever recurrent 
insistence that the phenomena of power are found in all group life, whether 
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political, or religious, racial, economic, cultural and what not? is common 
to all who, like the reviewer, have been influenced by Gierke’s associational- 
ism. Insofar as this reticence about including legal materials expresses a 
reasoned scepticism regarding the typical thought-processes of the lawyer, 
dialectic and authoritarian as they are, it is a necessary concomitant of what 
attempts to be a scientific inquiry in terms of what is. But the more striking 
work of legal scholarship in this country has been much concerned with de- 
termining exactly what law is. As far as those attempts have been successful, 
they have brought to light materials and insights of the greatest importance. 
The present writer is inclined to believe that for the political scientist 
none of the social sciences is of greater importance than law, unless it be 
history. Even if one accepts Merriam’s proposition that “the real political 
power lies in a definite common pattern of impulse ”* (and to many that 
way of putting it would seem too psychological), legal materials would be one 
of the richest sources for discovering such common patterns of impulse. 
Though these materials would take on different significance within political 
science, the work of legal scholars in determining what they are should not 
be overlooked. So much for Merriam’s neglect of the law. 

It goes without saying that a brief review cannot possibly undertake to 
consider carefully and critically the vast amount of material and the many 
generalizations and hypotheses which this remarkable book sets forth. Per- 
haps the most significant contribution of the volume, in terms of outlook, is 
contained in the chapter entitled The Poverty of Power. Here Merriam is 
concerned with political power from the point of view of those who have 
none; what are the ways and means by which they protect themselves against 
its excesses? Here we have, in other words, a re-appraisal of many argu- 
ments advanced in the extended discussions on the “ right ” of revolution, the 
“ right ” of resistance, and the “ right ” to strike, but in terms of what actually 
occurs. It is characteristic of his treatment that Merriam simply remarks 
that “the British general strike of 1926 afforded an interesting example of 
an orderly protest on a very large scale. . . .”* And in speaking of Gandhi, 
he comments .upon a survey of his practices as follows: “ these constitute an 
elaborate and in many ways effective system of what may be called civil 
disobedience, within the borders of legality.” 5 The devices of constitutional 
government are quite naturally assimilated by Merriam to the extra-legal 
devices of the have-nots in the power game. Historically speaking they did 
evolve out of the “ right of resistance ” as Wolzendorff showed in his brilliant 
study. “ Embedded in the poverty of power lies much of the liberty of the 
world ... The protective devices of the inferior in rank and status are, 
then, among the outstanding facts of the power world.” ® One should not for- 
get these thoughts in turning to Merriam’s chapter devoted to The Survival of 
the Fittest. It aspires to be 2 manual for those who would gain and maintain 
power, a modern Machiavelli in other words. Merriam recognizes six primary 
considerations, to wit (1) knowledge of the community, (2) distribution of 
rewards, (3) moderation, (4) adequate division (zoning) of power, (5) 
planning and leadership, (6) balance between justice and order. Regarding 
the last consideration, “ if we ask what is justice, the answer is not ready; but 
the sense of justice in the community is easy to find ... Justice is the 
great popular support of any political group. . . .”" Does this lead Merriam 
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to the Sophist position that all the ruler. needs to do is to seem just? Quite 
on the contrary: “ in the sum, we may say that the ruler group is more closely 
bound by the consideration of morality than any other, with the exception 
of the church, if we interpret morality in terms of social forces.” § 

Without believing himself to be a propagandist for a particular power pat- 
tern, Merriam is looking forward to fundamental changes in the political, the ES 
industrial, the religious, and the scientific order. He cites H. G. Wells, and q 


1935] 


’ Aldous Huxley’s This Brave New World as indicative of present trends. But q 
he would not have us despair. “The future belongs to those who fuse in- q 
} telligence with faith, and who with courage and determination grope their way a 
forward from chance to choice, from blind adaptation to creative evolution.” ® a 
| True, perhaps; but a curious sentiment it is on the part of one who is no a 
; propagandist for a particular power pattern. For wherein does the choice lie, a 
if democracy, fascism, and communism are all part of the emerging trends a 
of power? 
Cart JoacHim FRIEpRICH.* 


THE TwILicHt oF THE SUPREME Court. By Edward S. Corwin.1 New 
Haven: Yale University Press. 1934. Pp. xix, 237. $2.50. 


The main theme of Mr. Corwin’s Gotterdammerung is that “the success a 
of the spending power in eluding all constitutional snares, goes far to en- 9 | 
velop the entire institution of judicial review, as well as its product, constitu- y 
tional law, in an atmosphere of unreality, even of futility.”? The Supreme a 
Court, so runs the argument, has taken a narrow view of the scope of the 4 
national regulatory power and thereby pretty much confined regulatory power a 
to the states, and such power is necessarily ineffective. It has restricted 
state power by its narrow conceptions of freedom of contract, seeking to 
preserve some ideal primitive fullness of individual freedom. The result is 
that the social process has been largely uncontrolled by political power. 
Judicial control has faltered only with respect to the spending power. Judicial 
tolerance here provokes from Mr. Corwin the pregnant question: ‘‘ With the 
national government today in possession of the power to expend the social 
product for any purposes that may seem good to it; the power to make itself 
the universal and exclusive creditor of private business, with all that this would 
imply of control; the power to inflate the currency to any extent; the power 
‘to go into any business whatsoever, what becomes of judicial review conceived 
as a system for throwing about the property right a special protection ‘ against 
the mere power of numbers’ and for perpetuating a certain type of industrial 
organization? ” ® 

It is this question that has given what may be paradoxically called the 


, lurid title to Mr. Corwin’s book. He assumes that the Court will not venture _ 
upon any attempt to curb the objects of national expenditure. Therefore a 
| the net result of judicial review in general has been to divert governmental a 


action from the likely salutary mode of national regulation and supervision to 


8 Pp. 218. ® P. 326. ql 
* Associate Professor of Government, Harvard University; co-author, RE- a 
SPONSIBLE BUREAUCRACY (1932), JOHANNES ALTHUsIUS POLITICA (1932). g 
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the intrinsically undesirable expedient of high taxation and profuse spending. 
Mr. Corwin is content merely to suggest that we might not have been in 

our present unhappy state if the Court had sanctioned many of the regulatory — 
laws that it has condemned. On this he gives his readers no help in forming 
a judgment unless judgment is compelled by the premise that nation-wide 
and interdependent activities demand nation-wide dictation. One can agree 
that constitutionally Congress should be accorded the widest possible powers 
without thinking that the powers should be exercised or that they could be 
exercised with such wisdom as to assure national well-being. The details of 
problems of economics and of public administration, not to speak of more 
general political considerations, seem to be outside Mr. Corwin’s concern. 
His book, as its sub-title tells us, is “ A History of our Constitutional Theory ”. 

This history shows that on most disputed questions of constitutional con- 
struction there are two opposing theories, each of which has become part of 
the body of constitutional law so that in any new case either may be in- 
voked as the majority or the minority desire. There is the theory that the 
existence of the states furnishes an independent determinant of, or limitation 
upon, national power. There is the theory that the existence of the states 
does not furnish an independent determinant of, or limitation upon, national 
power. The phrasing is from Mr. Corwin. In The Federalist, Madison 
preached the former theory, and Hamilton preached its opposite. Marshall 
followed Hamilton, and Taney turned back toward Madison. Twentieth- 
century decisions invoke now one doctrine and now the other. Thus the 
armory of precedent has a weapon for every conceivable use. The Court has 
applied a broad view of the commerce clause as a restriction on state power 
while at the same time it was applying a narrow view as a criterion of Con- 
gressional action. So far as general doctrine is concerned, constitutional law 
has a right hand and a left hand which may be called upon to work in op- 
posite ways their wonders to perform. 

All this is painting with a broad brush, and significant distinctions are not 
emphasized. As a history of constitutional theory we have what might be 
called the story of the reciprocal destruction of competing constitutional 
theories. The point could be put differently. It might be said that national 
power may supersede normal state powers in some ways and to some extent 
but not in all ways and not too much. The idea could be expressed by Mr. 
Corwin’s phrase “the federal equilibrium” which he uses to characterize 
Taney’s central conception. Elsewhere Mr. Corwin says “ see-saw”. Taney’s 
conception of “the federal equilibrium”, according to Mr. Corwin, was 
that the then existing distribution of powers between states and nation 
“ should be regarded as something essentially fixed and unchangeable. . . .” 4 
To this there were corollaries that the Constitution is a compact and that 
states and nation are of equal dignity. Taney would weight the scales dif- 
ferently than Marshall or Hamilton or Corwin. But Marshall, too, had an 
idea of a “ federal equilibrium ”, in the sense that he would not push national 
power to its utmost possible limit. It has been from the beginning and is 
today a matter of more or less and a question of where to draw the lines. 

No lawyer would say that it is inconsistent to hold that Congress may regu- 
late intrastate railroad rates but may not forbid interstate transportation 
of products from factories in which children work, even though the opinions 
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in the two cases have different doctrinal emphases. One may well think that 
it is reasonable to regulate insurance premiums and unreasonable to regulate 
rents, in spite of the fact that the enthusiasms of Mr. Justice McKenna in 
the two cases seem completely contradictory. When the same Justice can 
sing such different songs, it is not surprising that different Justices sing 
different songs. If we think of constitutional theory as confined to con- 
stitutional utterances, the long judicial symphony contains both a lot of 
medleys and a lot of contemporaneous discords. In such constitutional the- 
ory Mr. Corwin is greatly engrossed, though his conclusion is that the the- 
ory is so compounded of opposites that its power of constraint is slight. Thus 
he seems to reach some sort of theoretical “ equilibrium” which makes 
theory both important and impotent. And so it undoubtedly is, now one and 
now the other, and now something of both, important in one way and im- 
potent in another. 

Much as Mr. Corwin is immersed in theories, he has at the same time been 
acute to note the major practical attitudes of the Supreme Court and to 
point out their results, as has been noted in the first paragraph of this review. 
There is practical consistency in construing the commerce clause broadly to 
restrict state action and construing it narrowly to restrict national action. 
Both restrict governmental action. This is consistent with restriction on 
governmental action in the name of due process of law and the contract 
clause. Yet if such restrictions in favor of unfettered individualism are the 
dominant characteristic of constitutional law, one may ask whether a history 
of constitutional theory should not focus on this rather than on the dis- 
cordant contrariety of judicial utterances. Constitutional law is more what 
constitutional law does than what it says. The talk of the opinions is often 
merely the conscious or unconscious pretense that the decisions are dictated 
by the Constitution rather than by the judicial conception of practical de- 
sirabilities. With this as clear as it is to Mr. Corwin, one regrets the more 
that his acute analysis is so much more concerned with the sayings than with 
the doings. 

The doings are diverse, as are the sayings. The dominant characteristic 
is not universal. Much regulation has been sanctioned by the courts. It 
may be a matter of judgment whether on the whole the judicial inclination 
has been on one side or on the other. At any rate the tip has not been so 
far to the right as to keep the Court from being free to sanction our con- 


temporary novelties if it so desires. The cases on milk and mortgages were 


not such recessions that they could not invoke precedents in their support. 
There was play in the joints as soon as there entered the view that temporary 
conditions may justify temporary regulation as permanent conditions may 
justify permanent regulation. Indeed, play in the joints is as characteristic 
of the economic body of the law as of its constitutionological clothing. This 
again Mr. Corwin tells us, though he rather leaves the impression that the 
Court has been more prone to condemn than to condone and that in its 
condemnation was usually folly. If the Supreme Court gets more baiting than 
it deserves, it may be said that in times not so far past there has been enough 
of judicial arrogance of infallibility to tempt a commentator not to pull his 
blows. 

While Mr. Corwin looks at our constitutional development in the large, 
he invokes for illustration and reinforcement a rich collection of constitu- 
tional views from varied sources and a large number of our most important 
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Supreme Court decisions. He has given us a much more satisfactory primer 
of constitutional law than any of the books designed as such. As a primer 
it recites and illumines what is most significant in the harmonies and dis- 
harmonies between legislative and judicial views on governmental regulation 
of industry. As a primer it may be justified in not going into the particu- 
laristic differentiations that underlie divergencies of decision in the kaleido- 
scopic process of all law. Mr. Corwin sees more in black and white than in 
| varying shades of grey. His nationalism is seldom curbed. His acquiescence 
in legislative judgment in favor of regulation is wide. Not that he loves 
legislatures more but that he loves courts less. His book is a challenge to the 
Supreme Court to sustain what Congress and the President have been doing 
even if without confidence in the prescriptions applied. If Congress can- 
not regulate, it can tax and spend.® 


THOMAS REED PowWELL.*: 


BOOK NOTES 


CASEs ON THE LAw or Contracts. Third edition. By George P. Costigan, Jr. 
Chicago: The Foundation Press, Inc. 1934. Pp. xli, 1219. $6.50. 


The publication of a new edition of the late Professor Costigan’s casebook 
only two years after the second edition is due to a novel factor. When a new 
printing of the second edition became necessary, it was discovered that the type 
had been destroyed. The author took advantage of this opportunity to bring 
the work up to date, to enlarge the supplementary material, and to change in 
several sections the arrangement of cases. The citations to legal periodicals 
have been considerably enlarged by the inclusion of much recent material. 
Some new cases have been added, and the footnotes are materially amplified. 
Further, the type has been improved, and the index of secondary authorities is 
more complete. These changes resulted in a bulkier volume than the second 
edition. While such an enlargement may be justified in that it enables the 
teacher to choose what materials he wishes, it nevertheless reduces the book’s 
convenience for student use. 


City MANAGEMENT: THE CINCINNATI EXPERIMENT. By Charles P. Taft. 
New York: Farrar & Rinehart. 1933. Pp. viii, 275. $2.50. 


Perhaps this book was intended as a brief for the city manager plan of 
city government. Perhaps it is a campaign document for the Citizen’s 
group in Cincinnati. Perhaps it was written to prove that the experience of 


5 While criticism of printer’s mechanics may be out of place in a book review 
if the matter is confined to mechanics, it may be appropriate if something more is 
involved. The publishers have here relegated footnotes to the back of the book, 
numbering them by chapters but not carrying chapter headings at the top of the 
pages where the notes appear. For some books and for some footnotes this may 
be a mere matter of taste. Unfortunately here, many of Mr. Corwin’s statements 
are allusive and quite incomplete without the reference. Sometimes the matter in 
the footnote qualifies that in the text. If printers are to decide these questions of 
printing, they should inform authors before they write, so that the text can stand 
independently of the footnotes. No more annoying example of this printer’s device 
could be found than in the present book. 

* Langdell Professor of Law, Harvard Law School. 
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that city could be duplicated in any one of a hundred American cities now 
in the nadir of city government from which Cincinnati rose during the decade 
of 1923-1933. What it actually reveals is an unceasing struggle for im- 
provement —a struggle carried on with a sincerity and singleness of purpose 
which would have been effective in the face of difficulties even greater than 
those which can be ascribed to outmoded city organization. No one can read 
this book and say that the city manager plan and proportional representa- 
tion did not materially add to the completeness of the victory, but they were 
only weapons in the hands of an organization that was bound to win. Nor 
does the book show that they are adequate to retain good city government 
for those who have won it. The author himself, in his conclusion, ascribes 
the permanent nature of the change (and he is not sure that it will be alto- 
gether permanent) to the development of what he believes to be unique to 
Cincinnati, “something in the nature of an independent municipal political 
party, having no selfish purpose.” (Pp. 235-36.) As far as the story itself 
is concerned, it has already been told, although with much less detail, by 
Murray Seasongood, the first Citizen’s mayor, (see Book Note (1934) 47 
Harv. L. Rev. 562) but it is one worth telling many times. The present 
author, as Chairman of the Men’s Organization of the City Charter, is 
fully informed, tells a complete story, and does it with a fascinating and in- 
vigorating style which should make it enjoyable as well as instructive reading 
for anyone who pays city taxes. 
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British ATTACK ON UNEMPLOYMENT, THE. By A. C. C. Hill, Jr. and Isador 
Lubin. Washington: The Brookings Institution. Pp. xiv, 325. $3.00. 
An analysis of the various schemes adopted by England to combat un- 
employment for the last twelve years. 

Canon Law or Wits, Tue. By Jerome Daniel Hannan. Washington: 
Catholic University of America. Pp. ix, 517. An historical synopsis and 
commentary, with special attention to the development of the law of 
bequests to charity. 

Cases ON BusINEss ORGANIZATION. Vol. II. By Roswell Magill and Robert 
P. Hamilton. St. Paul: West Publishing Co. Pp. xxiv, 1349. $5.00. 
The first volume was devoted to agency; this second one deals with 
partnerships, corporations, limited partnerships, joint-stock associations, 
and business trusts. 

Cases ON Equity JURISDICTION AND SPECIFIC PERFORMANCE. Two volumes. 
By Zechariah Chafee, Jr. and Sidney Post Simpson. Cambridge: Pub- 
lished by the Editors. Pp. xii, 870; vi, 619. $8.00. 

Correct EconoMy For THE MACHINE AcE, THe. By A. G. McGregor. 
London: Sir Isaac Pitman & Sons, Ltd. Pp. xv, 256. $2.00. A pro- 
posed economic policy to achieve and maintain prosperity. 

Earty Tupor GovERNMENT — Henry VII. By Kenneth Pickthorn. Cam- 
bridge: The University Press; New York: The Macmillan Co. Pp. ix, 
192. $3.25. An analytical description of the chief governmental in- 
stitutions, intended as a textbook and as an introduction to the larger 
work on Henry VIII. 
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Ear_y Tupor GOVERNMENT — Henry VIII. By Kenneth Pickthorn. Cam- 
bridge: The University Press; New York: The Macmillan Co. Pp. xiv, 
564. $7.00. A detailed chronological history of the period. 

ESSENTIALS OF INSURANCE LAw. By Edwin W. Patterson. New York: 
McGraw-Hill Book Co. Pp. xv, 501. $4.00. A nontechnical summary 
of the legal doctrines of all branches of insurance intended primarily 
for insurance executives. 

IDENTIFICATION OF FIREARMS. By Jack D. Gunther and Charles O. Gunther. 
New York: John Wiley & Sons, Inc. Pp. xxviii, 342. $4.00. A tech- 
nical study of ballistics, with a legal analysis of the use of such evidence. 
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Baltimore: The Johns Hopkins Press. Pp. 184. An analytical study, 
chiefly of Egypt. 

Jus Gentrum MeETHopo ScrIENTIFICA PERTRACTATUM. Two volumes. By 
Christian Wolff. New York: Oxford University Press. Pp. ivi, 411; 
lii, 565. $10.00. The translator is Professor Joseph H. Drake of the 
University of Michigan; the introduction is by Otfried Nippold, Presi- 
dent of the Supreme Court of Justice of the Territory of the Saar. 

Justice, La. By Pierre LePaulle. Paris: Payot. Pp. 174. 12fr. A study 
of the defects and suggested reform of the French judicial system. 

Law OF FEDERAL INCOME TAXATION, THE. Six volumes. By Randolph E. 
Paul and Jacob Mertens, Jr. Chicago: Callaghan & Co. Pp. xcvii, 695; 
xx, 807; xvii, 620; xxi, 642; xxvi, 864; 691. $60.00. A comprehensive 
treatise. 
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Bassett, Frank B. Williams, Alfred Bettman, and Robert Whitten. 

- Cambridge: Harvard University Press. Pp. viii, 137. One volume of a 
series of city planning studies. 

PLANS OF CORPORATE REORGANIZATION. By Philip M. Payne. Chicago: 
The Foundation Press, Inc. Pp. vii, 652. $10.00. About 126 pages are 
given to a treatise discussion; the remainder is devoted to forms used in 
various reorganizations. 

PRIVATE INTERNATIONAL Law. By G. C. Cheshire. New York: Oxford 
University Press. Pp. Ix, 584. $8.50. A general treatise. 

PROBLEMS OF CONTEMPT OF CouRT. By Cromwell Holmes Thomas. Balti- 
more: Johns Hopkins University Press. Pp. viii, 120. $2.00. A dis- 
sertation submitted for a Ph:D. degree. 
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